





SUMMARY

India has received reactors and reactor fuel from the United States
through an Agreement for Cooperation. Those reactors (at Tarapur, near
Bombay) have produced spent fuel from which India wishes to extract plutonium,
a nuclear explosive. India contends that it has the right to do so, and that
nine years from now (in 1993), when the fuel supply under the Agreement ends,
it will have the right to use that plutonium for any purpose it wishes,
including weapons. Despite India's contention, the United States has the
right to prevent the plutonium from being extracted. Also, despite India's
contention, India will have no such right in 1993 as it asserts, and India's
repudiation of its obligation in 1993 is a present breach of the Agreement for
Cooperation. Because of this breach, the United States can suspend, through
France, its delegee, fuel deliveries under the Agreement until India assures
the United States that India will perform its obligations. If India does not
provide these assurances, the United States can terminate the Agreement,
accelerate the AID loan on Tarapur, and if India does not pay the balance due,
accelerate the principal of all past AID loans to India and suspend
disbursements on all current AID loans to India. Because the United States
will lose, by 1993, the remedy of suspending fuel deliverijes, the United
States should act now. If the United States does not act, plutonium made from
fuel shipped to Tarapur in the late 1980's will, under India's view, be free

of all restrictions as soon as it leaves the Tarapur reactors.






This is a study of the nuclear trade relations between the United States
and India. Those relations were changed drastically on May 18, 1974 when
India became the first country in the world to explode an atomic bomb made
from a civilian nuclear energy program. India made the bomb with plutonium
formed in a Canadian reactcr1 moderated in part by heavy water from the
United States.2 India had promised to use the reactor and its heavy water
for only “peaceful purposes,"3 but India contended that its bomb was a
"peaceful nuclear device." When India clung to that view Canada severed
nuclear trade relations., The United States, however, continued to supply
enriched uranium te fuel two reactors at Tarapur, near Bombay, which the
United States had furnished to India in the 1960's. The Indian blast, and the
mild reaction of the United States, provoked indignation in Congress, and by
1980 Congress had made it ﬁ11ega14 for the United States to continue to
supply fuel to Tarapur unless India would open all of its muclear program to
international 1nspection‘5 When India refused, the United States asked
France to take over the fuel supply to Tarapur, which france agreed to do.
The French are now scheduled to supply Tarapur until 1993, when the United
States supply contract ends.6

The United States no longer exports fuel or reactors to India. But the
effects of the previous exports still remain. The Tarapur reactors have
discharged enough spent fuel to produce about 1000 kilograms of p]u’conium,7
which is a nuclear explosive. By 1993, they will have discharged about 2000
kﬂograms.8 Only about 10 kilograms of plutonium are needed to make a
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nuclear weapon with a yield equal to the one dropped on Nagasaki, Japan.9

So far, the plutonium from Tarapur is not in a form which can be used for

weapons; it is still embedded in Tarapur's spent reactor fuel. In order for

plutonium to be useful -- either for weapons or as fuel to drive additional
reactors -~ 1t must be separated from spent fuel by what is known as
"reprocessing." This consists of dissolving the spent fuel in a chemical

solution and then extracting the plutonium, which emerges from the solution in
essentially pure form. The plutonium can be used to make a bomb, or
additional reactor fuel. Under the Agreement for Cooperation between the
United States and India, Tarapur fuel cannot be reprocessed without United
States consent. The guestion now is whether the United States should give
that consent.

The question of reprocessing is only one of the questions posed by the
Tarapur reactors. Another is whether the United States will have any further
rights after the fuel supply ends in 1993. India says that all rights end
when the fuel supply ends. The United States, however, contends that India's
pledge of peaceful use for U.S.-supplied materials, and India's agreement to
international inspection of U.S.-supplied materials and equipment, are
independent of the fuel supply, and extend beyond 1993, A further question is
what the United States should or could do if India were to reprocess the
Tarapur fuel without United States consent, or were to detonate another
"peaceful nuclear device,” or deploy a nuclear weapon. The fact that the
French have taken over the fuel supply complicates these questions.

This study will discuss each of these questions fully. It will also set
forth the strongest position which the United States could realistically take

on each of them.



I. REPROCESSING: SHOULD THE UNITED STATES CONSENT?

Reprocessing is probably the most pressing of the questions Tisted.
India wants to reprocess now, but the United States withholds consent.
Reprocessing poses a number of issues, but the main one is whether separated
Tarapur plutonium carries a real proliferation risk; that 1s, whether it is
realistic to think that India might use that plutonium in a weapons program.
Does India -- or will India ever -- need to make weapons from Tarapur
plutonium? Does India have -- or will it soon have -- other plutonium which

is better suited to bombs, and free of legal restraints?

a. Tarapur fuel: The proliferation risk

India has commissioned five power reactors. They are Tarapur 1 and 2,

Rajasthan Atomic Power Plant (RAPP) 1 and 2, and Madras Atomic Power Plant

(MAPP) 1.9 The RAPP and MAPP reactors are heavy water reactors of Canadian

design (cailed CANDU). The Tarapur reactors, which are of United States
design, went critical in 1969, and, as stated above, have produced about 1000
kilograms of plutonium, which is still contained in their spent fuel. By
1993, they will have produced about 2000 kilograms. The RAPP reactors have

produced about 840 kilograms of plutonium in spent fuel so far, and will

produce about 2,000 kilograms by 1993.]0 The figures for 1993 assume normal

operation.]' The MAPP reactor went into commercial operation in January of

1984,12 and produces about 70 kilograms of plutonium per year.H Al the

power reactors except MAPP are legally restricted to peaceful use and covered
by the system of international inspection administered by the International

Atomic Energy Agency.]4



The RAPP and MAPP reactors use a design which makes it possible to
replace the fuel assemblies one at a time (known as continuous refueling).
This allows the reactor operator to vary the amount of irradiation each
assembly receives by leaving it in the reactor for a longer or shorter
period. If an assembly is taken out after a short period it receives only a
small amount of irradiation (called "burnup"). The amount of burnup
determines the isotopes of plutonium which are formed in the spent fuel. The
isotopes of plutonium, in turn, affect the suitability of the plutonium for
weapons. Plutonium 239 and 241 are desirable for simple weapons; plutonium
240 1s not. "Weapons grade" plutonium is generally defined as plutonium
containing less than 7% Pu 240 and about 93% Pu 239. At Tow burnup, "weapons

15 As the burnup

grade" plutonium is produced in light water reactor fuel.
increases, so doés the concentration of Pu 240. This isotope lowers the
explosive yield of a weapon because it "pre-initiates" the nuclear fission
chain reaction; that is, it spontaneously emits neutrons that cause the
reaction to begin before the optimum moment. If the RAPP and MAPP reactors
are operated so as to get the maximum amount of electricity out of each fuel
assemply, the burnup will be fairly high and so will the concentration of Pu
240 (over 20%).]6 But because individual assemblies can be removed with low
burnup, and because the reactors can be operated at Tow efficiency, one can
achieve "weapons grade" isotopes. The Tarapur reactors are boiling water
reactors which cannot be refueled continuously. They are refueled by removing
about 1/3 of the core at once, and they produce, in normal operation,
plutonium which contains over 20% Pu 2‘40.1'7 However, Tarapur has been
operated at less than normal capacity, and hence lower burnup, for severa)l
years‘]8 So has RAPP—1.]9 The result is that low burnup spent fuel has

been discharged from both Tarapur and RAPP-1. Moreover, simple weapons can be
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produced even from "reactor grade” plutonium; that is, plutonium with more
than 19% Pu 240. The United States has tested a weapon made with such
plutonium. Reactor grade plutonium has a fast critical mass of about 20
ki]ograms.zo From this discussion, one can see that weapons could be made
from the spent fuel discharged from any of the Indian power reactors.

India also has five research reactors,Z] of which three are important.
The 40 megawatt (thermal) CIRUS reactor went critical in July of 1960, and
began routine operation in 1964.22 It produces about 9 kilograms of
plutonium per year, and by 1984 will have produced about 180 ki]ograms.23
It is not covered by IAEA safequards, but is restricted to peaceful use.24
CIRUS made the plutonium for India's explosion in May of 1974. The second
important research reactor is the R-5, rated at 100 megawatts (thermal). It
will produce about 23 kg. of plutonium per year25 beginning in 1985, if it
comes on line. Finally, there is the Fast Breeder Test Reactor (FBTR) at
Kalpakkam, which is not yet operating. Neither the R-5 nor the FBTR is
subject to IAEA safequards, or restricted to peaceful use. These eight
reactors are India's only sources of plutonium.

From the above, 1t appears that India does not now have any separated
plutonium from which i1t would be legal to make a weapon. CIRUS plutonium 1is
restricted to peaceful use; the plutonium from Tarapur and RAPP is similarly
restricted and is safeguarded as well. By "safeguarded," one means that the
reactor and/or its fuel is subject to the system of inspection and accounting
conducted by the International Atomic Energy Agency. This system is discussed
further below. Only the MAPP plutonium is unrestricted (that is, free of
safequards and a pledge of peaceful use), but that plutonium will not be
available in separated form until spent fuel from MAPP is discharged and

reprocessed. This situation is quite different from the one the State
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Department predicted in 1976.26

The peaceful use restriction on CIRUS requires a few additional words.
At the time of the explosion in 1974, the State Department cited an estimate
by the Energy Research and Development Administration that heavy water in
CIRUS is lost at a rate of 10% per year. This, according to State, meant that
the 20 tons heavy water supplied by the United States to start the reactor's
operation in 1960 would have been totally replaced by 1970 -- four years
before the exp1osion.27 State's position was apparently based upon a
misunderstanding of reactor operation. A certain percentage of a reactor's
heavy water degrades each year, and that figure could reach 10% for power
reactors, but for research reactors such as CIRUS, where the heavy water is
used only as a moderator and not a coolant, no more than about .3% would

theoretically be lost.%S

State also said that U.S.-supplied heavy water was
commingled in India with domestic Indian heavy water, and was commingled in
CIRUS. However, State admitted that U.S. heavy water was part of the CIRUS
inventory before the 1974 explosion, and was about 30 percent of India's total
heavy water inventory by the end of 7970.29 Based on all this, State
concluded that there was no way to establish conclusively the origin of the
heavy water present in CIRUS when CIRUS made the plutonium used in India's
exp]osion.30 At the time, the State Department even suggested3] that

India had the right to "substitute" indigenously-produced heavy water for
U.S.-supplied heavy water under the substitution clause (Art. VI C.) of the
Agreement for Cooperation. This would have allowed India, through a
bookkeeping transaction, to treat the heavy water in CIRUS as all Indian, and
to consider the U.S. supplied heavy water as being elsewhere. This latter
suggestion is clearly wrong. The 1963 Agreement for Cooperation is expressly

Timited to the Tarapur reactors; the substitution clause in that Agreement
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does not apply to any other material or facility. It does not extend to the
heavy water for CIRUS. Also, the 1956 Agreement on heavy water for CIRUS did
not contain a substitution clause. Substitution is a very particular right;
it must be granted by express language and cannot be implied. From these
facts, it follows that there is no right to use the U.S.-supplied heavy water
for other than peaceful purposes.

There remains the definition of "peaceful use." India says its explosion
in 1974 was "peaceful." Under that view, India could continue to use CIRUS
plutonium for explosive tests. It could also refine the plutonium into metal,
place it in an explosive device, store the device, and not break its word
until the device killed someone in battle. The Canadians have never accepted
this interpretation, and neither has the United States.32 Unfortunately,
the Indian interpretation has some historical support. At the time when the
Agreement for Cooperation was signed in 1963, the United States was conducting
peaceful nuclear explosions in its "Plowshare” program. That program did not
exist in 1956, when the heavy water contract was signed, but by the 1960's
Plowshare was well underway. For example, on October 11, 1963, two weeks
before the Agreement was signed, the United States detonated an explosion in
Nevada to test the use of "clean" nuclear explosives for excavat’xon.33 In
1964, Pilowshare set off ten peaceful exp]osions.B4 The United States
continued to set off peaceful nuclear explosions in Plowshare unti) 1973.35
In 1968, when the Treaty on the Non-Proliferation of Nuclear Weapons36 was
promulgated, Article V provided that nuclear weapons states would share with
non-nuclear weapons states the "potential benefits from any peaceful
application of nuclear explosions. . . ." Thus, it is difficult to contend
that India is without support in defining a nuclear explosion as peaceful.

The best that can be said is that the United States told India, before India
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set off its bomb, that the United States would not consider an explosion by
India to be peacefu].37 0f course, India did not agree.38

In addition to its guarantee of peaceful use to the United States for the
heavy water, India also gave Canada a guarantee of peaceful use for the CIRUS
reactor.39 Canada ended nuclear cooperation with India because of the
explosion in 1974. But that did not put Canada in breach of its CIRUS
agreement, or excuse India from performing that agreement. In view of India's
action, Canada was entitled {o suspend its performance untii India gave
assurances that India would not engage in a weapons program. This point is
developed further below. The result is that some of the plutonium produced by
CIRUS 1is covered by a peaceful use pledge to the United States (if, for
example, 2/3 of the heavy water in CIRUS were U.S.-supplied, 2/3 of the
plutonium would be covered by peaceful use) and all of the plutonium is
covered by a similar pledge to Canada. However, there are no safeguards on
CIRUS. So there is no official way to know what CIRUS plutonium is being used
for. When, for example, India begins to reprocess spent fuel from MAPP-1, the
United States will have only India's word that plutonium said to be from
MAPP-1 (and therefore unrestricted) is not really plutonium from CIRUS.

So the result is that India has no unrestricted plutonium now. Until
MAPP plutonium is separated, it will be awkward, as well as illegal, for India
to deploy a nuclear weapon.40 But how much unrestricted plutonjum will
India have in the future? The answer depends upon India's heavy water
production. India has not yet been able to produce enough heavy water to meet
its needs. Each of fhe RAPP reactors requires 250 tons of heavy water to
begin operation; MAPP-1 requires the same.A} In addition, each of these
reactors can require up to 25 tons of heavy water per year to replenish

operating 1osses‘42 Despite an instailed capacity of over 300 tons, India
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43 In order to

produced only 39 tons of heavy water in fiscal year 1982.
start MAPP-1 without imported heavy water, India was forced to wait until late
1983, when it finally accumulated enough domestic heavy water.44 Having
scraped the bottom of the heavy water barrel to start MAPP-1, India begins
1984 with essentially no reserve of domestic heavy water, and an annual
requirement which could reach 75 tons to keep i1ts three CANDU reactors
running, With a domestic annual production in the range of only 40 tons, how
will India do 1t? The shutdown of RAPP-1, which is suffering from serious
heavy water 1eaks,45 relieves some of the pressure. As long as RAPP-1

remains shut down, only the 50 tons for RAPP-2 and MAPP-1 will be required
annually. But that s still more than the 40 tons of domestic production, so
India will need imports. India has been importing heavy water from the
Soviets, and probably will continue to do so. It has imported about 550

46 Soviet heavy water carries strict safeguards,

metric tons so far.
however, and plutonium made with Soviel heavy water carries pursuit and
perpetuity restrictions. To keep plutonium from MAPP-1 free of safeguards,
India will be forced to meet MAPP-1's annual requirements with domestic heavy
water, and meet RAPP-2's annual requirements with Soviet heavy water (RAPP-2
is already safeguarded). If India can produce 25 tons of heavy water per
year, MAPP-1 can be kept running free of safeguards. But, how can India start
up the R-5 in 19857 The R-5 is rated at 100 megawatts (thermal). The CIRUS
reactor, which is similar to the R-5, is rated at 40 megawatts (thermal). If
R-5's heavy water requirement is proportional to its rating, it will require
an initial charge of about 50 tons. India will not be able to accumulate
anything near that amount by 1985 at the current production rate. It may
never be able to accumulate that amount. If India wants to operate R-5 fairly

soon (say, before 1993) it will have to be with imported heavy water.
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Thus, India must make choices: Either it can import more heavy water,
make more electricity, and accept more safeguards, or import less heavy water,
make less electricity, and accept fewer safeguards. For example, Indja could
use imported water to replace the heavy water in MAPP-1. This would put
MAPP-1 under safeguards, but free the heavy water from MAPP-1 for transfer to
R5, keeping R-5 free of safeguards. If MAPP-1 heavy water were shifted to R-5
in 1985, R-5 would produce about 180 kilograms of unrestricted plutonium by
1993.47 If R-5 1s not started, and domestic heavy water production can keep
MAPP-1 running, and a portion (say 30%) of the MAPP-1 schedule is dedicated to
"weapons grade" plutonium, MAPP-T could produce about 180 kilograms of such
plutonium for unrestricted use by 1993‘48 If a greater percentage of the
MAPP schedule were devoted to weapons, the amount of weapons grade plutonium
would be greater. Finally, India could shut down'CIRUS and shift its heavy
water to R-5. This would mean 23 kilograms of plutonium per year from R-5
instead of 9 kilograms from CIRUS, but would raise the question of a peaceful
use restriction on R-5 because U.S.-supplied heavy water may stil) remain in
CIRUS.

From the above, one concludes that India could produce about 180
kilograms of unrestricted "weapons grade" plutonium by 1993, either from R-5
or MAPP-1. This would be true unless Indja's imports of heavy water increase
greatly, either to bring more plants on line, or to compensate for losses in
domestic heavy water production. If there were such an increase, MAPP-1 or
R-5 or both could come under safeguards, and the amount of unrestricted
plutonium could be much smaller than 180 kilograms.

How does this affect Tarapur? Does it mean that plutonium from Tarapur
is irrelevant? Do Tarapur's unfavorable isotopes disqualify it from serious

consideration? The answer is "no."
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As stated above, Tarapur has been operated at less than normal capacity
for several years. This lower capacity could produce a lower "burnup" of the
fuel and a lower percentage of undesirable isotopes. Also, many of Tarapur's
fuel bundles have ruptured (97% as of 1977),49 which can require their
removal after 1ittle irradiation. Ffurther, there is variation in burnup
within the core due to design factor‘s.50 The result is that the Tarapur
spent fuel inventory probably contains fuel bundles and individual rods with
"weapons grade" plutonium. At a burnup of 8,000-10,000 MWD/MT, which was
average up to 1977, the plutonium would be 85-90% free of undesirabie
1sotopes.5] If the Indians grouped the Tightly irradiated bundles or rods
for separate reprocessing, they could achieve a degree of purity of at Jeast
90%. Thus, one must add some additional number of weapons grade kilograms to
those mentioned above. If only 10% of the 2,000 kitograms of plutonium
produced by 1993 were 1ightly irradiated, that would make 200 more kilograms
of weapons grade plutonium available in 1993, a significant number indeed.
Since India contends that all controls over Tarapur end in 1993, this
plutonium would be available for weapons.

India is also interested in breeders. It would 1ike to bring the FBTR on
Tine soon. The FBTR might use CIRUS or RAPP plutonium for the first
core.52 It might use CIRUS, RAPP, or MAPP-1 plutonium for succeeding
cores. If MAPP plutonium is used for weapons, RAPP plutonium may have to be
used for the FBTR, which will mean that the "“supergrade™ plutonium made in the
breeder's blanket (97% free of undesirable 1sotopes)53 will be safeguarded
because of pursuit. India may prefer to avoid such a result. Will India
therefore wish to use Tarapur plutonium to fuel the FBTR? Could it do so
legally? First, there is India's promise (made in 1974, after the explosion)

to devote Tarapur fuel "exclusively to the needs of . . . [the Tarapur]
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Station."s4 The FBTR does not fit this formula. Second, Tarapur fuel is

subject to a peaceful use restriction,s5 which means that plutonium made by

a Tarapur-fueled FBTR would also carry a peaceful use restriction. This point
is developed in the next paragraph in connection with the CIRUS reactor.

Given this, the only advantage from Tarapur plutonium would be the possible
absence of a perpetuity restraint. This restraint means that equipment and
materials carry safeguards indefinitely (in perpetuity). India contends that
Tarapur plutonium is free of perpetuity, a matter which is discussed below.

If India prevails on this point, plutonium made by a Tarapur-fueled FBTR
becomes unrestricted in 1993, despite India's promise of peaceful use, and its
promise to restrict Tarapur fuel exclusively to the needs of the Tarapur
Station.

The FBTR also raises other questions. It could begin operating on cores
from CIRUS plutonium. Does the peaceful use restriction on the CIRUS reactor
and its heavy water extend to other plutonium bred from CIRUS plutonium? The
1956 Agreement on heavy water is silent on prusuit. Is pursuit absent because
not expressly mentioned? Or is it already contained in the Agreement's
Titeral terms or implied from the Agreement's circumstances? The Agreement
says that the heavy water "shall be for use only . . . in connection with
research into . . . atomic energy for peaceful pur‘poses."s6 This excludes
"use" for any military purpose. If CIRUS 1s used to make plutonium cores for
the FBTR, and those cores are used to make plutonium for a weapon, then CIRUS
will have in fact been "used" to make a weapon. There is a direct causal
chain. If "peaceful use" means that one cannot use a reactor to make material
for a weapon, it must also mean that one cannot use a reactor to make material
which is used to make material for a weapon. Without CIRUS, there would be no

weanon
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directly or one makes it by using CIRUS's product in additional

manufacturing. It is not a peaceful use of a factory to make molds for
cannons, although molds are not weapons. The molds will be used to make
weapons, and are not "peaceful" for that reason. CIRUS plutonium used to make
weapons would not be peaceful either, and neither would CIRUS. At the time of
the heavy water agreement it was perfectly reasonable to regard the peaceful
use guarantee as having such a meaning. Later, when other countries argued
that the meaning was not clear, the United States responded by mentioning
pursuit specifically. This later effort by the United States, which was also
reasonable, is no evidence that the meaning was not contained in the original
language. Moreover, even if the original language were ambigious, i1t could
only be so in the sense that the literal terms might not express the parties
true intent. But the parties’® true intent was to guarantee the peaceful use
of CIRUS. In ordinary understanding, peaceful use means that CIRUS would not

be used in a weapons manufacturing process, regardiess of whether CIRUS were

one step or two steps away from the final product. Only by disregarding the
literal meaning of peaceful use, and ignoring the parties' intent, can one say
that CIRUS can be part of a weapons manufacturing process. This same
reasoning also applies to Tarapur, and means that its fuel carries pursuit
regardless of whether the Agreement for Cooperation mentions pursuit or not.
Where does the above discussion leave us? How significant is Tarapur
fuel now, and how significant will it be in 19937 First, India will have some
plutonium from CIRUS, the amount being uncertain. CIRUS will have produced

51 but India has used some for the

about 260 kilograms of plutonium by 1993
exp]osion in 1974,58 may have used some for the FBTR cores, and may use a
considerable amount for these cores.59 CIRUS plutonium carries a peaceful
use restriction, so it will not be legally available for weapons. The lack of
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safeguards makes it difficult to keep track of, however. Second, India will
have plutonium from MAPP-1. The production could total about 650 kilograms by
1993, the amount of weapons grade plutonium depending upon how the reactor is
operated. Dedicating 30% of MAPP production to weapons grade plutonium would
produce about 180 kilograms by 1993. There would be no restriction on its
use. If the heavy water from MAPP-1 were shifted to the R-5 in 1985, the R-5
would make about 180 kilograms of weapons grade plutonium by 1993. There
would be no restriction on the use of R-5's plutonium either, but MAPP-1 would
probably come under safeguards because it would be operated on imported heavy
water. If India steps up imports of heavy water to bring more plants on line,
or to make up for lost domestic production, the amount of unrestricted
plutonium could be smaller. Third, India may have some plutonium from the
FBTR. If this reactor is operated on cores made from MAPP plutonium (which
requires waiting for that plutonium to become available) some additional
number of kilograms of high-quality, unrestricted plutonium will be produced
by 1993. If the FBTR is operated with Tarapur plutonium, these additional
kilograms could be produced without tying up the MAPP-1 plutonium in reactor
cores. That would Teave the MAPP plutonium free for weapons between now and
1993.

Thus, Tarapur fuel 3s still important. 1Its content of weapons grade
plutonium is quite significant. If 10% of Tarapur's spent fuel were lightly
irradiated, and reprocessed separately, it would now produce about 100
Kilograms of weapons-grade plutonium. By 1993, Tarapur could produce an
additional 100 kilograms of weapons grade plutonium from Tightly-irradiated
rods. According to India, the entire 200 kilograms will then become

0 The 200 kilograms is

unrestricted. That is probably enough for 50 bombs.6

obviously significant when compared to the 180 kilograms available from
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dedicating 30% of MAPP-1 production to weapons grade plutonium, and 1is
simitarly significant when compared to the 180 kilograms available from the
R-5 through switching heavy water. If Tarapur plutonium were used to fuel the
FBTR, India could proceed with its breeder program while using the MAPS
plutonium wherever it wished.

The result is that reprocessing Tarapur fuel now might free MAPP
plutonium for weapons 1f that plutonium were otherwise destined for the FBTR,
and reprocessing Tarapur fuel later could add, by 1993, up to 200 kilegrams of
unrestricted weapons grade plutonium to the amounts otherwise available. If
India decided to make weapons from "reactor grade" plutonium, the entire 2000
kilograms from Tarapur wdu]d be available for weapons in 1993 under India's
view of perpetuity. Also, the 2000 kilograms would be available for

unrestricted transfer to third countries or subnational groups.

b) The Right of the United States to Consent to Reprocessing

India wants to reprocess Tarapur fuel. Under Article II €. of the
Agreement for Cooperation, "such reprocessing may be performed in Indian
facilities upon a joint determination of the Parties that the provisions of
Article VI . . . [safeguards] may be effectively applied. . . .* So far, the
United States has not been willing to make this determination. Should it do
so? Must it do so? India contends that the United States has no choice, that
there is no longer any legal basis upon which the United States can refuse.
India's position rests upon the history of the Tarapur relationship, and upon
a recent decision by the International Atomic Energy Agency to apply
safeguards to PREFRE, the facility at which India will do the reprocessing.

It was obvious from the beginning that India planned to reprocess
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Tarapur's fuel. 1In 1960, when a team of United States experts visited India,
they concluded that India could build a reprocessing p]ant,sl could reduce
the need for foreign exchange by doing 50,62 and was considering

constructing a pilot faci]ity.ﬁg

In 1962, the State Department, the Agency
for International Development (AID), the Atomic Energy Commission (AEC)Y, and
the Indian officials in charge of Tarapur discussed the possibility that the
United States would buy back Indian-reprocessed p1uton1um.64 In May of

1963, three months before the Agreement for Cooperation was signed, India
informed the United States that India planned to reprocess Tarapur fuel as
So0Nn as possib]e.65 In the Agreement for Cooperation itself, Article II A.
allows India to operate Tarapur with "material produced” from Tarapur fuel.
Article VI B. states that the parties agree to "review the design of
facilities which will . . . process any special nuclear material

produced in the Tarapur Atomic Power Station," and also agree that United
States personnel will have full access to “"chemical processing facilities in
India at such time as special nuclear material . . . received from the Tarapur
Atomic Power Station is located at such facilities . . . ." In 1965, in the
contract for the supply of enriched uranium to Tarapur, the United States
agreed to accept U-235 recovered by India as a result of reprocessing Tarapur
fue1‘66 In 1966, in preparation for a visit to the United States by a team
of Indian experts, the leading AEC official recommended that the AEC give
"encouragement and assistance toward the recycle of plutonium produced in
India's nuclear power plants," and noted that the United States had agreed "to
train four Indians associated with the Tarapur project in plutonium

b7

recycle.” In 1968, the AEC reviewed the design of PREFRE, the

reprocessing plant constructed at the Tarapur site to handle Tarapur fuel, and

>

concluded that it "permits effective application of the safequards
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arrangements provided for in Article VI of the U.S.-India agreement for
cooperation. . . ." However, the AEC added:

Before the joint determination contemplated in Article I1

E. of the agreement is made, we would expect to be able to

confirm during visits to the plant that the measuring and

control procedures to be used are such that the provisions

of Article VI may be effectively app1ied.68
In 1980, the International Atomic Energy Agency decided that safeguards could
be applied to PREFRE, and signed an agreement with India to that effect‘69
Since then, India has contended that the United States has no remaining basis
for opposing reprocessing. This argument is encouraged by the fact that, in
1971, India and the United States signed a trilateral safeguards agreement
with the IAEA under which the United States agreed that the IAEA would take
over United States safeguard responsibilities under the Agreement for
Cooperation.70

In 1Tight of this history, has the United States still any right to refuse

reprocessing at Tarapur? If so, on what grounds? The grounds upon which it
cannot rely are obvious. First, the United States cannot consider
reprocessing to be a new issue. India's intention has been clear from the
beginning, and the United States has never objected to it. India's design for
PREFRE was approved in 1968, and PREFRE has been built. Second, the United
States cannot simply refuse reprocessing as a matter of descretion. The
Agreement for Cooperation says that reprocessing may occur "upon a joint
determination® that safeguards can bhe "effectively app11ed."7] Such
language always poses a question: Does it mean that the United States may
refuse even to go through the steps of making a determination, or does it mean
that the United States must go through the steps of making a determination and
decide in good faith whether safeguards can be effectively applied? The

effect of the language is to impose a condition. That is, reprocessing may
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occur on condition that there is a joint determination. The language does not

require that there be a joint determination. Looking at the language
Titerally, one can say that if there is no joint determination, the condition
fails and there can be no reprocessing. The language does not require that
the determination happen, or that the United States make 1t happen. However,
where the cooperation of one party 1s necessary to allow a condition to
happen, that party usually has an implied duty to provide the

cooperation.72

The familiar example 1s the one in which a buyer's duty to
purchase a residence depends upon obtaining suitable financing. The buyer
does not promise that the financing will occur, but the intention of the
parties is that the buyer take reasonable steps to cause it to occur (apply
for a loan to banks) and if he does not the condition is excused and the buyer
is bound without 1t.73 A second relevant principle is the one which
requires that determinations of satisfaction be made in good faith. The
example is the construction contract requiring a certificate of satisfaction
by the owner's architect as a condition of the owner's duty to pay. The
Tanguage of such conditions is usually absolute -- no certificate, no pay --
but the courts have held that the condition is excused (and the owner made
Tiable) if the architect does not make an inspection in good faith and state
his reasons for not being satisfied.74 The same is true of satisfaction by
the owner himself.75 These two principles -- that there is an implied duty
to cooperate in allowing a condition to happen, and that there is an implied
duty to determine satisfaction in good faith -- mean, in the context of
Tarapur, that the United States cannot reject reprocessing as a matter of

discretion. The knowledge of India's plans, the approval of PREFRE's design,

and the fact of PREFRE's construction, are inconsistent with such descretion.

India could not have been expected to get a design approval, and build PREFRE,
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with the knowledge that the United States could block reprocessing at its
whim, without giving any reason. The only way to view the Agreement’s
language, and Tarapur's history, 15 to find that the United States has a duty
to determine in good faith whether safequards at PREFRE can be "effectively
applied.®

This duty poses a problem. The problem is that in making a determination
on safeguards at PREFRE, the United States must confront the fact that the
IAEA has already decided that safegquards can be applied. PREFRE is now
reprocessing spent fuel from RAPP, and the IAEA s safegquarding that fuel. If
RAPP fuel at PREFRE can be safeguarded by the IAEA, why can't Tarapur fuel at
PREFRE be safeguarded by the IAEA?

There are several reasons why the United States need not reach the same
decision on safeguards as the IAEA. The first is purely legal. It is simply
that the IAEA's decision on safeguards is not legally the same as the United
States' decision on safeguards. The IAEA is an independent international
organization. The United States is but one member of that organization. The
TIAEA can make decisions which the United States opposes, or supports, but
those decisions are not United States decisions any more than decisions of the
United Nations are United States decisions. The trilateral agreement did not
change this fact. Section 4 of the trilateral, which provides for the
suspension of United States rights to implement safegquards, in favor of
implementation by the IAEA, affects only those United States rights contained
in Article VI of the Agreement for Cooperation. The right of the United
States to approve reprocessing, which is found in Article II, is expressly
left alone. To make this clear Section 4 provides that "no other rights and
obligations of the Government of India and the Government of the Unifted States

. under . . . other provisions of the Agreement for Cooperation . . . will
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be affected. . . ." Section 12 of the trilateral, which provides that "the
Agency shall have the rights and obligations of the United States . . .," is
similarly restricted. The only United States rights given to the Agency by
Section 12 are those in Article VI of the Agreement, not those in Article II.
The history of the IAEA makes this even clearer. The IAEA was created to
implement safeguards arrangements negotiated between soverign states; not to

76 of the

make such arrangements on behalf of sovereign states. The Statute
Agency says so specifically. Article III A.5 of the Statute provides that the
Agency is authorized "to apply safeguards, at the request of the parties, to
any bilateral or multilateral arrangement. . . ." In the preamble to the
trilateral, this language is cited as the basis for the Agency's participation
in the trilateral. Thus, there is no support for the notion that the IAEA has
the power to bind the Uﬁited States on the question of reprocessing. The
trilateral specifically excludes such a power in Sections 4 and 12, and both
the history and the Statute of the Agency are squarely against it.

So one concludes that the United States must determine in good faith
whether safeguards can be "effectively applied" to Tarapur, and that the IAFA
has not, and cannot make that determination for the United States. This poses
the next question, which is whether, in making its determ;nation, the United
States can in good faith disagree with the IALA. The answer depends upon the
criteria which govern the IAEA's decision, and the criteria which govern the
United States' decision.

How does the IAEA decide whether a given facility can be safegquarded?
What criteria does the IAEA apply? The answer is not easily given. For
facilities in countries such as India, which are not parties to the NPT, the

TAEA applies the safegquards system outlined in INFCIRC/66/Rev. 2.77 That

system does

not define the Agency's technical objectives (safeguards

21



criteria). Those criteria weres not defined until the appearance of
INFCIRC/153 (Corrected)78 in 1972, which the Agency drafted after the NPT

was signed, and which applies to facilities in countries which are parties to
the NPT. The Agency takes the position, however, that its current practice is

79 Under this

to apply INFCIRC/153 even to facilities in non-NPT countries.
view, PREFRE would have been subject to the facility-specific requirements of
INFCIRC/153. But safeguards arrangements are individually negotiated for
facilities such as PREFRE, so the extent to which PREFRE satisfies INFCIRC/153
depends upon what the IAEA was able to negotiate with India. Once
negotiations are concluded, the parties adopt a "subsidiary arrangement' (also
cailed a "facility attachment™) which contains the details of the inspection
program for that facility. Unfortunately the IAEA keeps facility attachments

secret,80

so there 1s no way to know exactly what the IAEA is inspecting at
PREFRE. ATl one can say is that India may have been made to satisfy the
facility-specific provisions of INFCIRC/153. What does that mean?

INFCIRC/153 makes a series of general statements. They are, first, that
the objective of safeguards is the "timely detection of diversion of
significant guantities of nuclear material . . ."; second, that "material
accountancy" is a "safequards measure of fundamental importance, with
containment and surveillance as important complementary measures®; and third,
that "the technical conclusion of the Agency's verification activities shall
be a statement, in respect of each material balance area, of the amount of

.“81 The IAEA has

material unaccounted for over a specific period.
narrowed these general statements in subsequent pronouncements. A
"significant quantity" of plutonium has been defined as 8 kilograms, and of
highly enriched uranium as 25 kﬂograms.82 "Timely detection" has been

defined according to the amount of time i1t would take a potential diverter to
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convert a given form of nuclear material into a weapon ("conversion time").
Detection is "timely" for a given material if inspections would detect a
diversion of 1t within its conversion time. The conversion time for plutonium
oxide, the material coming out of PREFRE, is stated to be one to three

weeks.83 If the plutonium were refined to finished metal, the time is 7-10

days.84 With respect to "material accountancy,” INFCIRC/153 requires that
the country in which the facility is located have jts own national system of
accounting for nuclear material, states that the Agency shall verify the
findings of that system, and that the Agency shall require only "the minimum

amount of information" necessary to that end,85

The national system of
accounting must be based upon "material balance areas" (measuring points) and
procedures for establishing periodic book inventories, physical inventories,

and the amount of material unaccounted for in each area.86

This system
permits the IAEA to make its "technical conclusion® about the amount of
material at each area. It is unlikely that the Indians accepted such a
national system of accounting. In 1966, the IAEA published Annex I to
INFCIRC/66, which stated the general provisions for applying safegquards to
reprocessing plants; it applies to PREFRE. It provides that facilities such
as PREFRE may be inspected at all time, that notice of inspection shall be
negotiated between the parties, that safeguards shall not apply to areas where
no safeguarded material is present, and that for plants such as PREFRE
inspection would normally be cont’muous,B7
The above provisions describe safeguards at PREFRE. It is important to
see what they do not accomplish. First, the IAEA defines a "significant
guantity" of plutonium as 8 kilograms. But by using a reflector in the bomb
design, the fast critical mass of Pu-239 can be reduced to 4 ki]ograms.ss

With respect to "timely detection,” it is important to realize that it is not
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the same as "timely warning." The IAEA's goal is not to notify anyone of a
diversion within the conversion time, but only to detect a diversion within
that time. What this means, in effect, is that inspections will be scheduled
frequently enough so that one will occur within the conversion time of the
material being inspected. As L.W. Herron, Director of the Agency's Legal
Division put 1t, "it is a misconception . . . that it is a prescribed task of
the Agency to deliver timely warning. This is not the task under NPT

."89 The TAEA would not notify the United States, or anyone

safeguards.
else, of a diversion within the conversion time. WNotice would come only after
a report of material unaccounted for had made its way up through IAEA
channels. At the IAEA, a report of material unaccounted for requires a period
of time for evaluation, a period to report the diversion to the Birector
General, and a period for nim to report it to the Board of Governors, who
would then meet and decide: a) whether to ask the country concerned to remedy
the discrepancy, b) whether to report the discrepancy to all members of the
Agency, or c) whether to report it to the United Nat‘ions.90 It is obvious
that this will take Tonger than one to three weeks. The concept of timely
warning is quite different. Under the Nuclear Non-Proliferation Act of 1978,
the United States may allow foreign reprocessing of U.S.-origin reactor fuel
only after considering whether the United States will receive "timely warning

. of any diversion well in advance of the time at which the
non-nuclear-weapons state could transform the diverted material into a nuclear
explosive device.“g] The function of timely warning, as this language
implies, 1s to create the opportunity to intervene, either diplomatically or
with force, between the moment of diversion and the moment of weapons
manufacture. This is why the warning, to be timely, must be "well in advance"
of manufacture. In the case of PREFRE, it is obvious that the IAEA cannot
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warn the United States of a diversion "well in advance® of the one to three
weeks needed to convert the plutonium into a weapon. The IAEA could barely
detect a diversion within that period. Also, there is another point to make
about reprocessing. The 1imit of accuracy in measuring the throughput of a

reprocessing plant is i]%.gz

This means that 20 of Tarapur's 2,000
kilograms of plutonium could be diverted without detection. Twenty kilograms
could make up to 5 fission bombs with reflectors, assuming the 4 kilogram per
bomb figure already cited.93

From what has been said above, it 1s clear that the United States can
decide in good faith that safeguards cannot be "effectively applied® to
PREFRE. The IAEA's decision has 1ittle to do with the United States
decision. A1l the IAEA can decide is whether, within a +1% 1imit of accuracy
on the throughput of a reprocessing plant, it can detect a diversion of more
than 8 kilograms of plutonium from a material balance area within 1 to 3
weeks. It makes this decision as a compromise, reconciling its conflicting
responsibilities as a promoter of nuclear power and as an inspector of it.
The United States has no similar conflict to resolve; the United States is not
obliged to facilitate national spent fuel reprocessing. In order to find that
safeguards at PREFRE would be "effectively applied,” the United States is
entitled to consider whether a diversion is likely to occur in a given
country, whether it is Tikely to be detected there, whether notice of a
diversion would provide timely warning, whether safequards, if applied, would
last long enough, and whether credible remedies would be available if a
diversion occurred. That is, the United States could look to its own interest

in defining "effectively applied,” just as the IAEA loocks to its own interest

in making its definition. With respect to India, the United States could

reasonably find the risk of a diversion to be higher th
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has rejected the NPT, has fought safeguards to the 1imit of its strength, and
has exploded a nuclear device from its civilian program. India cannot be
expected to make 1life easy for IAEA inspectors, who cannot measure the
plutonium in a reprocessor very accurately and who can only deem "significant™
a quantity of plutonium which is unrealistically high. Also, India has not
shown any Jegitimate need for Tarapur plutonium in its energy program. RAPP-1
and 2, CIRUS, and MAPP-1 will supply enbugh plutonium for the FBTR. If
Tarapur plutonium were used in the FBTR, 1t would only be to avoid perpetuity
as discussed above, and to free MAPP or CIRUS plutonium for improper uses.

The FBTR and Tarapur are the only reactors in India (either in use or planned)
which could use plutonium as fuel; all the others use patural uranium. Thus,
the only legitimate need for Tarapur plutonium is to make mixed oxide fuel for
Tarapur itself. But India has no facility for making such fuel, and even if
it did, the fuel would be far more costly than the enriched uranium fuel which
Tarapur uses now. With respect to timely warning, it is obvious that the
United States won't have it. The IAEA will do well to achieve timely
detection. Moreover, under India‘'s view of perpetuity, safeguards would only
apply until 1993, when the fuel supply commitment ends. The United States is
clearly entitled to find that safeguards are not "effectively applied" if they
last no longer than that. Indeed, this factor alone -- the absence of
perpetuity on safeguards -- means that safeguards cannot be effectively
applied. Finally, the United States could reasonably find that safeguards are
not effective without at least some hope of responding to a diversion if it
occurs. A response requires negotiations, and negotiations must begin
somewhere. The United States and India already disagree on perpetuity, the
definition of peaceful use, and whether the India can reprocess without United
States consent. By starting this far apart, it is unlikely that the United
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States and India could resolve an alleged diversion within a short period of
time.

For the above reasons, the United States can find in good faith that
safeguards cannot be effectively applied at Tarapur. For these same reasons,
the United States should find that they cannot be effectively applied, and
should refuse reprocessing. Under the Indian view of perpetuity, reprocessing
gives India hundreds of kilograms of plutonium for legal use in weapons only
nine years from now. India could make weapons herself, or legally sell the
plutonium (or weapons made from it) to enemies of the United States or
subnational groups.94 To give India this power is unacceptable, both in
itself and as a precedent;95 The United States would have abandoned the
concept of timely warning,96 would have abandoned the reprocessing barrier,
which is the last time barrier between reactor fuel and weapons, would have
abandoned the policy against national stockpiling of separated plutonium (in a
case where no legitimate peaceful need for the plutonium appears) and would
simply be Jeft with India's word.97 That word was spectacularly inadequate

in 1974, and is no more adequate now. Reprocessing of Tarapur fuel need not

and should not occur under present conditions.

II. PERPETUITY: ARE THERE RIGHTS AFTER 19937

India contends that all rights end when the Agreement for Cooperation
expires in 1993. The United States contends that perpetuity is inherent in
peaceful nuclear cooperation, and that the Agreement for Cooperation legally
imposes it. The Agreement is silent. Who is right?

In Article X, the Agreement provides that i1t "shall remain in force for a
period of thirty (30) years.” It is possible to read this to mean that not a
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single one of the Agreement's provisions remains in force a day longer.
Hence, the safeguards under Article VI, the pledge of peaceful use under
Article VII, and the right of the United States to approve reprocessing under
Article Il would all end in thirty years; that is, in 1993. But it is also
possible to read Article X as simply 1imiting the obligation to purchase and
supply reactor fuel contained in Article II. Since the Agreement is silent,
the matter becomes one of interpretation. It is universally agreed that, in
interpreting contracts, "the primary search is for the common meaning of the
parties. ."98

Does India's interpretation reflect the common meaning of the parties?

The best way to test the validity of an interpretation is to place it on the
agreement, see what effect the agreement would have with the interpretation on
it, and then ask whether the parties are 1ikely to have intended such an
effect. If India's interpretation were placed upon the Agreement for
Cooperation, the effect would be as follows:

(1) The Tarapur reactors could be converted legally to military
production in 1993,

(2) India could legally use all the U.S.-origin spent fuel generated by
Tarapur as source material for weapons, simply by holding the fuel
in storage until 1993. 1If this were done, the Tarapur reactors
would have functioned as military production reactors during the
entire period of the Agreement.

(3) Plutonium extracted from U.S.-origin spent fuel, or weapons made
from such plutonium, could be transferred after 1993 to any country
or subnational group of India's choosing.

(4) Enriched uranium supplied during the early years of the Agreement

would carry safeguards for almost 30 years, but enriched uranium
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shipped during the later years of the Agreement would carry
safeqguards for almost no time at all. Enriched uranium shipped, for
example, in 1988, loaded into the reactor in 1990, and discharged in
1993 would have been used to form plutonium to which no safeguards
could ever apply.

(5) If India chose to store all the U.S.-origin fuel discharged from
Tarapur until 1993, the right of the United States under Article II
to approve reprocessing of that spent fuel could never be exercised.

The above results could not have been intended. The United States would

never have agreed to supply fuel or reactors for military production. India
could not have beljeved that the United States was doing so. Nor would the
United States have agreed to allow plutonium produced from Tarapur to be
transferred to other countries, or subnational groups, simply because the
period of fuel supply to Tarapur had ended. 1India could not have believed
that the United States was doing that either. Under India's present
interpretation of the Agreement, the United States would be in the position of
insisting on pledges of peaceful use, systems of keeping records, and
international inspections only for the fuel shipped during the first part of
the supply period. Toward the end of the supply period, the United States
would progressively lose interest in the fate of its fuel. From 1985 onward,
the United States would ship uranium with the knowledge that plutonium made
from it would become unrestricted as soon as it left the reactor. This means
that from 1963 to about 1985, the United States would be greatly concerned
about threats to its own or international security from its nuclear exports,
but after 1985 its concern would evaporate. It would no longer care whether
its exports endangered security. Does any nation believe that nuclear threats
to its national security, or to international security, expire after a fixed
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period? Neither the United States nor India believes this, or could have
believed it in 1963. Finally, India's interpretation allows India to negate
unilaterally the right to approve reprocessing. Neither the United States nor
India could have intended for the United States to forfeit this right simply
because reprocessing did not happen before 1993. The right of the United
States to approve reprocessing would be 17lusory if the Indians could
reprocess anyway simply by waiting. With respect to uranium shipped in 1988,
loaded into the reactor in 1990, and discharged in 1993, the United States
would pever have a right to approve reprocessing. The right would end as the
fuel left the reactor. Interpreting the Agreement in this way destroys rights
which the agreement obviously intended to confer,

The result of the above discussion is to show that India's view of the
Agreement 1s untenable. The Agreement cannot function intellegibly with
India's view placed upon it. For the Agreement to make sense, one must
reconcile the 30-year termination clause with other clauses in the Agreement.
There should not be a war between termination after 30 years and the intention
to restrict Tarapur and its fuel to peaceful use or the intention to require
safequards for all fuel shipments including the later ones, or the intention
to allow the United States to approve reprocessing of all fuel shipments,
including the later ones. The obvious way to avoid conflict among these
provisions is to interpret the 30-year period as simply a 1imit on the fuel
supply commitment. The 30-year term approximately equals the expected 1ife of
the Tarapur reactors. The fact that the reactors can be operated on]y upon
U.S.-origin fuel makes it Togical to have a fuel supply commitment equal to
the reactors' expected 1ife. It is a usual practice to make agreements for
cooperation run for a period equal to a reactor's 1ifetime. By interpreting
the 30-year period in this way, one makes it intelligible in the coentext of
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the rest of the Agreement, and avoids having it defeat other rights which must
survive it in order to have meaning. If the 30-year provision ends all
rights, the Agreement, which is for the peaceful use of nuclear energy,
becomes an option contract for weapons. The recipient country earns the
weapons option simply by performing the Agreement to its end. The parties
cannot have intended that result, and since they did not, the Agreement cannot
be so interpreted. The United States is clearly right: perpetuity is
1nherent99 in the very concept of peaceful nuclear cooperation, and the

Agreement cannot fairly be read to exclude it.

ITTI. THE FRENCH TAKEOVER

France took over the fuel supply to Tarapur in 1982. The NNPA, which had
taken effect in 1980, prohibited the further export of enriched uranium to
non-nuclear weapons states which had not placed all of their nuclear

facilities under interpational 1nspection.mO The President could waive the

prohibition,]O] and had done so for India, but after 1980 it was clear that
exports to India could not continue. 1India warned the United States that a
halt in supply would breach the Agreement for Cooperation, and that a breach
would excuse India from all further duties, including safeguards and peaceful
use. India was probably b]ufﬁng;]02 its legal position was doubtful and it
would have faced even stricter controls from other suppliers. But the
showdown was avoided because the United States got France to take over the
fuel supply.

To accomplish this, France and India signed a short agreement, and the
United States and India exchanged diplomatic notes. France agreed to supply
"

enriched uranium "within the framework of the 1963 Agreement for Cooperation,
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and India agreed to use the uranium "or its by-products® for "peaceful
purposes."103 India also agreed to continue the safequards required by the
1963 Agreement and the tri1atera1.104 India's note to the United States
provided that India would "waive its right to have the Government of the
United States . . . sell to . . . India . . . all requirements . . . for

105 It also

enriched uranium for the . . . Tarapur Atomic Power Station.”
provided that India would "obtain all its requirements for enriched uranium
for Tarapur . . . from the Government of France . . .," and that the
Agreement for Cooperation and the trilateral "shall remain in effect in all
other respects."]06 In the United States note to India, the United States
agreed to "waive its right to have the Government of India purchase from the
Government of the United States . . . all requirements . . . for enriched
uranium for . . . the Tarapur Power Station," and fo have "Tarapur .
operated on no other special nuclear material than that made available by the

,107

United States. The note also provided that the Agreement for

Cooperation, the Jetters of September 16 and 17, 1974, and the trilateral

"shall remain in effect in all other respects."108 The first shipment of

enriched uranium from France arrived in India on May 7, 1983.]0g

This is the new arrangement among the United States, India, and France.
What does it accomplish? India "waives" its right to have the United States
supply Tarapur's fuel; the United States "waives" its right to have India
receive it only from the United States; france agrees to complete the supply
schedule. These are the only changes in the Agreement or the trilateral;
everything else remains the same. France's supply is "within the framework of
the 1963 Agreement," and peaceful use, safequards, and reprocessing controls
remain, as well as India's promise to restrict Tarapur fuel "exclusively to

the needs" of the Tarapur Station.
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In law, there are two possible ways to view this situation. Either the
parties have made a "novation", in which the United States drops out of the
picture and France, under a new contract between itself and India, assumes all
rights and duties formerly held by the United States, or the parties have not
made a novation, and the United States remains in the contract and has merely
delegated to France the United States' duty to supply fuel. A novation means
that the parties have agreed that one of the two original parties will be
replaced by a third party, the original contract will end, and the party which

is replaced Wwill have no further right or duty under 1t.110

A delegation
means that the two original parties remain bound, and the party which
delegates its duty (the delegor) is still liable if the delegee does not

1 In this case the United States still controls everything under

perform,
the Agreement except the fuel supply. It controls the right to approve
reprocessing, to maintain safequards (through the IAEA), and to insist upon
peaceful use. Moreover, 1f France should for some reason halt deliveries, it
is c¢lear that India would look to the tnited States for performance -~ India
has not released the United States from its duties under the Agreement. Thus,
there is not a novation. There i1s only a delegation of duty. India has
agreed that the United States may delegate its fuel-supply duty to France, and
France has agreed to assume that duty, and that is all. France has not
received the United States' rights, has not promised India anything more than
the United States promised, and India has not promised France anything more
than India promised the United States.''® If this were not true the United
States' right to enforce the Agreement would be greatly diluted. The United

States would have given up one of its best remedies for an Indian breach.

That remedy, as stated in the following paragraph, is to cut off supply

')

through the delegee.
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This point has certain implications. 1In a delegation, each of the
original parties is still responsible for his own performance. The delegor is
performing through the person to whom he delegated (the delegee) and as long
as that performance continues the delegor is entitled to the return

V13 155 means that if India

performance of the other original party.
breaches the Agreement for Cooperation, the United States has the right,
through its delegee, to suspend or terminate the delegee's performance.
Reprocessing Tarapur fuel without permission would be such a breach, and so
would a failure to maintain safeguards, or to keep the pledge of peaceful

use. If any of this occurs, the United States would have the right to halt
the fuel supply or pursue other remedies. A present declaration by India that
safeguards will not continue beyond 1993 could also be such a breach; this
will be discussed below in the section on remedies.

So the French takeover has changed very 1ittle. The legal relations
between the United States and India remain the same. In a sense, this was
required by the position of France. The Nuclear Suppliers' Guidelines, to
which France adheres, forbids the export of enriched uranium to a non-nuclear
weapons state unless that state accepts pursuit and perpetuity.1]4 If
France's supply to India had been a new commitment, it would have violated
France's pledge to abide by the Suppliers' Guidelines. That is, it would have
violated them unless India had backed away from its position on perpetuity, or
France could have convinced other nuclear suppliers that perpetuity was
inherent in the Agreement for Cooperation. France avoided this difficulty by
agreeing to serve only as delegee. But if France did not make a new
commitment, and fFrance's perForman;e is sti1l the performance of the United
States, the United States may be violating the NNPA.

If the United States insists that it stil] has all rights under the
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Agreement, and the United States does so insist, can it at the same time
insist that it is not performing the Agreement through its French delegee?
Either there is a novation, and the United States is complying with the NNPA
because the French have taken over the contract, or there is not a novation
and the United States 1s circumventing the NNPA through supply by its
delegee. The present United States position is that it retains all rights
under the Agreement (the French and Indians agree with this position) but it
¥s not really "exporting" the fuel. Section 306 of the NNPA requires
full-scope safeguards "as a condition of continued United States export of

. special nuclear material. ."]]5

Is a shipment by a foreign
delegee of the United States from a point outside the United States an
"export" if done to perform an Agreement for Cooperation? Is it
"cooperation”? Does Section 306 intend to end "cooperation" as well as
"exports"? Since exports cannot be made except through cocmerat"aon,”6 it

is possible so to read § 306.

"Exports" are not defined by the NNPA or the Atomic Energy Act. However,
under Section 53 of the Act, the Nuclear Regulatory Commission may issue
export licenses for special nuclear material ("SNM"; e.q., the low enriched
uranium supplied to India) only "under terms of an agreement for
cocpera’(:ion,"”7 Under § 123 of the Act, an agreement for cooperation is
required for there to be "cooperation with any nation or group of
na’cions."”8 Thus, exports can only be done through cooperation, and
cooperation can only be done through an agreement for cooperation. Section

128 of the Act' 2

(§ 306 of the NNPA) forbids exports of SNM to non-nuclear
weapons states which have not placed all their peaceful nuclear facilities

under international inspection (implemented full scope safeguards). It also
provides that this requirement will become an "export criterion with respect

H ¥ i QG
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to any application for the export of materials . . . which is filed after

120

ejghteen months from the date of enactment of this section. Thus,

exports of SNM will be terminated to any non-nuclear weapons state which does
not accept full scope safeqguards within eighteen months after the NNPA takes
effect. During the eighteen month "grace period,” Section 404 of the NNPA
requires the President to "initiate a program immediately to renegotiate
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agreements for cooperation in effect. The President's purpose is

to convince other nations which are parties to current agreements with the

United States to accept the new export criteria imposed by the NNPA before
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exports to these nations are cut off by Section 128. In addition, the

123

President is required, under Section 403 of the NNPA, to

"take immediate and vigorous steps to seek agreement from

all nations . . . to commit themselves to adhere to the

following export policies

(a) No nuclear materials . . . within the territory of
any nation . . . or under its control anywhere will
be transferred to . . . any other nation . . . unless
the pation . . . receiving such transfer commits
itself to . . . provisions sufficient to insure that

IAEA safeguards will be applied to all peaceful

nuclear activities in . . . any non-nuclear weapon
state."

So the President was required, during the 18-month grace period, to
renegotiate existing agreements for cooperation. His goal was to get all
recipients of United States exports to implement full scope safeguards. Also,
he was to convince other nuclear suppliers to halt exports to countries which
did not accept full scope safeguards. If a non-nuclear weapon state did not
accept full scope safeguards by the end of this period, United States exports
of SNM would be terminated.

Section 128 has ended export licenses of SNM to India. India did not

meet the full scope safegquards requirement at the end of the grace period, so,
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without presidential waivers, no further licenses could be issued. Does
Section 128 forbid cooperation, as well as licenses? As stated above, Section
53 forbids "exports" of SNM except through cooperation. Did the framers of
Section 128 intend for its prohibition on exports also to prohibit
"cooperation"? It appears that they did. The statutory scheme 1nto’which the
NNPA was fit already required cooperation for exports. It would have been
natural for the Congress to have equated exports of SNM with cooperation, and
to have assumed that they were ending cooperation when they were ending
exports. The House Report, when discussing the new requirement of full-scope
safeqguards in agreements for cooperation, said:

"Under the terms of this provision, however, a non-nuclear

weapons State recipient would have to agree to place all

its existing unsafeguarded nuclear facilities under IAEA

safeguards. . . . U.S. exports would be terminated in the

event the recipient chose to build a facility or produce
materials not under safeguards. Thus this requirement

would provide a strong disincentive -- termination of
cooperation with the United States -~ to undertak1ng
unsafeguarded activities . . . (emphasis added)

Also, the House Report discussed the effect of the 18 month grace period on
India and South Africa. It said:

India and South Africa would be most significantly
affected by this requirement. The Committee feels
strongly that the currently unsafeguarded facilities in
those countries must be brought within the framework of
the IAEA safeguards system if American nuc]ear cooperation
is to continue . . . (emphasis added).

Finally, the Committee pointed out that § 128

"may become effective prior to the time that the President

. is able to renegotiate existing agreements . . . to
bring them into conformity with the requirement of amended
w126

sect1on 123, and the committee intends this result.
A well-placed commentator on the NNPA, writing about it soon after its
passage, equated exports and cooperation,127 and the NNPA itself provides in
Section 405 that "[during the grace period] the amendments to section 123
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of the 1954 Act . . . shall not affect the authority to continue cooperation
pursuant to agreements for cooperation entered into prior to the date of
enactment of this Act . . ." (emphasis added). So the drafters of the NNPA
saw cooperation continuing during the grace period, and they obviously equated
exports and cooperation. They did not provide that cooperation would continue
after the grace period. They knew that exports of SNM would be stopped by
Section 128, and they assumed that cooperation would be stopped too. The main
purpose of Section 128 is to end United States nuclear trade in SNM with
countries which reject full-scope safeguards. That purpose requires an end to
cooperation as well as exports.

Is the United States stil] "cooperating” with India? The United States
stands as guarantor of France's fuel deliveries; the United States insists
that all United States rights under the Agreement for Cooperation remain in
effect; the continuation of United States rights is premised upon France's
performance as the United States' delegee. France will follow United States
instructions on reprocessing, and follows other United States interpretations
of the 1963 Agreement. India's duties under the Agreement still run to the
United States, not to France. The deliveries by France did not and could not
take place without the United States' consent. Is this "cooperation®?

The fact that the Agreement for Cooperation has not been suspended,
breached, or terminated by either party shows that the Agreement is still in
effect. The United States still has rights under it and is insisting that
they be observed. The duties of the United States under the Agreement, which
must be fulfilled in order to enforce those rights, have not caused the
agreement to break down because the United States has arranged for France to
fulfill them. 1In effect, the United States has arranged for the 1963
Agreement to continue, and for one of the United States' duties under it to be
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performed by France. The State Department has said that it does "not view the
U.S.-Indla exchange as amending the U.S.-Indla Agreement for Cooperation or

."129 If cooperation cannot occur without

creating a 'new' agreement.
an agreement, as Section 123 provides, then how can an agreement be performed
without that performance being cooperation? Because the United States is
sti111 performing the Agreement through its delegee, it is stil1 cooperating.
This indicates that the United States is probably violating the letter,
as well as the spirit, of the NNPA. The letter of the NNPA forbids "exports"
of SNM after the grace period. The intention seems to have been to include
"cooperation" in the term "export"; the terms were used interchangeably. The
Atomic Enerqgy Act confines exports to those countries with which there is
cooperation; it is natural to assume that cooperation would be confined to
those countries to which the United States could send exports. By continuing
to supply uranium through its deiegee, the United States is still cooperating,
and thus appears to be committing a violation of Section 128 of the Atomic
Energy Act. With respect to the spirit of the NNPA, the violation is
unmistakable. Section 403 of the NNPA, quoted above, directs the President to
"take immediate and vigorous steps" to get other nuclear suppliers to require
full scope safeguards for their own exports. Did the President take "vigorous
steps" to get France to do so with respect to India? If France had been
making a new supply commitment to India, the President would have been bound
under Section 403 to discourage it unless India accepted full scope
safequards. 1Is it proper for the President to encourage france not to require
full scope safeguards in order to fulfill one of the United States' own
contracts? How can the President encourage other suppliers to require full
scope safeguards, and at the same time arrange for France to supply India
s? The portion of Section 403 qguoted above would have
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other nuclear suppliers require full scope safeguards on "nuclear materials

. within the territory of any [supplier] nation . . . or under its control
anywhere. . . ." Since the United States arranged for the French uranium
supply, and is in a position to end it if India breaches, the French fuel is
to that extent "within the control" of the United States. Because the United
States does "control" this fuel under the Agreement for Cooperation, the

United States seems itself to be violating the policy declared in Section 403.

IV. REMEDIES

Thus far, the discussion has been of United States rights. What remedies
can the United States use to enforce these rights? 7o a certain extent, the
remedies must depend upon which events occur. For example, India could begin
to reprocess Tarapur fuel without United States permission. Or, India could
detonate another "peaceful nuclear device" or deploy a nuclear weapon. India
could also refuse to agree that safequards and the pledge of peaceful use
extend beyond 1993. Each of these events requires a response by the United

States. One should ask what this response might be.

a. Judicial action

Could the United States bring India before the International Court of
Justice? Should it do so? The International Court has jurisdiction in
contentious matters only by the parties' consent. Parties may consent in
three ways: (1) by a special agreement in which they refer a particular
dispute to the Court for adjudication; (2) by a prior treaty or convention
containing a clause which confers Jurisdiction upon the Court; or (3) by a
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declaration accepting compulsory jurisdiction under the "Optional Clause" of
Article 36 of the Court's Statute.'SO If India agreed to refer its dispute
with the United States to the Court, the Court would have jurisdiction under
method (1) above. However, if India does not agree, there is no jurisdiction
under this method. Method (2) requires a previous treaty between the parties
which confers Jurisdiction, but no such treaty between the United States and
Indja appears to exist. One is Jeft with method (3). Both India and the
United States have accepted compulsory jurisdiction under the Optional Clause,
but with reservations in their declarations of acceptance. These reservations
-~ particularly that of the United States -- are sufficient to defeat
Jurisdiction. India's declaration excludes Jurisdiction of any dispute based

on facts existing before the date of the dec?aration.]gl

India's current
declaration became effective on September 15, 1974, and excludes jurisdiction
over disputes based on facts prior to that date. The United States’
declaration excludes jurisdiction of."disputes with regard to matters which
are essentially within the domestic jurisdiction of the United States of
America as determined by the United States of Amer‘ica.“m2 This 1s known as
the Connally Amendment. The United States has taken the position that if the
United States determines that a matter 1s within its domestic jurisdiction,
"[t]his determination by the United States of America is not subject to review

133 The effect is to give the United States a unilateral

by any Tribunal.”
veto over jurisdiction; the United States can defeat it simply by
characterizing an issue as within its "domestic jurisdiction." Because
adherence to the/Optiona1 Clause 1is based upon reciprocity, any nation sued by
the United States can assert the Connally Amendment as a defense.]?’4 Norway
defeated the Court's jurisdiction by asserting a similar reservation made by
France,]Bs and Bulgaria used the Connally Amendment itself to defeat a suit
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by the United States. Scholars have debated whether the Connally

amendment is "valid", 3’ but regardless of that, India would probably
prevail on reciprocity if the United States based a suit on the Optional
Clause, and the case would be dismissed for lack of jurisdiction.]38
There remains one last possibility: the IAEA could ask the Court for an
advisory opinion. The Court is empowered to render such opinions to an

133 and the

organization authorized by the United Nations to request them,
IAEA is so authorizre.d.]40 The Agency could ask the Court to declare the
future rights and duties of the Agency, India, and the United States under the
1971 trilateral. The Court's power to render advisory opinions is, however,
discretionary. One of the main principles governing that discretion is that
the Court should preserve its fundamental purpose of deciding disputes among
states, which means that it will not render an advisory opinion if to do so
would amount to deciding a controversy between states without the consent of
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one of the parties. The Court has specifically refused to render an

advisory opinion where it would be necessary to investigate and adjudicate
facts bearing on a dispute between states which underlay the reques’c.]42

So, if India refused to go before the Court, and the IAEA were asked by the
United States to request an advisory opinion, and the IAEA in a departure from
its usual caution asked for such an opinion, the Court would probably refuse
to render it because to do so would adjudicate the underlying dispute between

the United States and India. Thus, the only way to bring India before the

Court is with Indian consent.

b. Action on the AID Loan

AID loaned India 80 million dollars in 1963 to build the Tarapur
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reactors. The loan was on generous terms: yearly interest of 3/4 of one

percent over 40 years with the first payment due ten years after the first

d‘isbursemen’c.]43 As of September 30, 1983, India sti1) owed 50 million

dollars on the loan.144 Under the loan agreement, an "event of default"

occurs if "the Agreement for Cooperation . . . is terminated for any

."]45 Upon an event of default, AID may accelerate the Joan and

4140

reason.

make the "Principal . . . due and payable immediately. Thus, if India

should reprocess Tarapur fuel without United States consent, or otherwise
breach the Agreement for Cooperation, the United States could terminate the
Agreement and demand immediate repayment of the 50 million dollars still

outstanding on the loan. Failure by India to pay the $50 million would
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violate the loan's repayment terms, and would therefore be a default

under all other AID loans to India. AID loans have a standard clause which

4

makes a failure to make a required payment under any loan a default under al}

other Toans to that country. Such a default allows AID to suspend

disbursements under all current 1oans,l48 and to accelerate the principal

sti11 owing on all loans made fn the past.]49

The suspension of

disbursements would affect about 248 million dollars worth of payments still
to be made on current 1oans.]50 Acceleration would affect about 2.5 billion
dollars worth of principal still outstanding on past 10ans.153 India could,
of course, avoid the effects on other loans simply by paying the 50 million
dollars due on Tarapur. A breach of the Agreement of Cooperation would not be
a default under any loan except that for Tarapur; only a failure to repay the

Tarapur loan would be a default under other loans. °°

So, the United States could accelerate the Tarapur loan if India breached
the Agreement for Cooperation. And if India did not pay the accelerated
amount, the United States could suspend about 248 million dollars worth of
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pending disbursements and acceierate about 2.5 billion dollars worth of
outstanding principal. How realistic is this remedy? First, 248 million in
disbursements is not large when compared to the foreign assistance available
to India. 1In 1980, for example, India received a total of 1.48 billion from
international agencies and almost another bil71ion in bilateral assistance from

153 In 1982, these amounts were .7 billion from
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developed countries.
international agencies and 1.27 billion from developed countries. This

is an annual current level of about 2 billion; 248 million is not a crucial
number in comparison. The 2.5 billion of outstanding principal is more
significant. However, for the United States to insist that India pay this
amount immediately would strain bilateral relations to the Timit. India would
undoubtedly say that it had not breached the Agreement for Cooperation, that
the Tarapur loan was therefore not in default, and that the 2.5 billion was
therefore not due either. The United States could protest this view, but the
United States probably would be remitted to its unilateral remedy of
suspending disbursements under current loans. Even this would carry some
risk, because the cash coming into the United States from India's loan
repayments now exceeds the cash going out to India in new disbursements.
Therefore, one concludes that the immediate price in AID dollars for breaching
the Agreement for Cooperation would be either the 50 million due on the
Tarapur loan, or, if India balks at that payment, 248 million in suspended

disbursements. An additional price would be the loss of new assistance, which

would surely be withheld until the Tarapur controversy was resolved.
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C. Remedies Contingent Upon Events

1. India deploys a nuclear weapon

If India made such a weapon with CIRUS plutonium, India would have
violated the peaceful use guarantee made in the heavy water agreement, which
would breach that agreement. Would it also breach the Agreement for
Cooperation? The peaceful use pledge in the Agreement's Article VII refers
only to materials transferred "pursuant to this Agreement," and the Agreement
refers only to Tarapur fuel. So the answer is "no". If India made the weapon
with RAPP plutonium, India would have violated its promise of peaceful use to
Canada and the USSR, and also have breached IAEA safegquards, which cover RAPP
fuel. If India made the weapon from MAPP fuel, no agreement would be
breached, but there would be other consequences. The timing of the deployment
would be important, because no unrestricted plutonium will be available to
India until MAPP-1 fuel is discharged from the reactor and reprocessed.

But how would this question come up? India has never admitted that its
"peaceful nuclear device" of 1974 was a weapon. The following discussion
assumes that India would fabricate and position a nuclear explosive device in
such a way that its military purpose would be clear. If the deployment were
clandestine, the United States would discover it through intelligence. Would
the United States reveal its discovery to the world, and ask India which
plutonium it used? That is not how governments usually respond to discoveries
through intelligence. Only if India openly announced a deployment would the
United States be likely to respond publicly. Such an announcement would only
come in a crisis, and the United States' legal remedy under the heavy water
agreement would have to be weighed along with other responses which the crisis
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might demand. The heavy water was delivered long ago; performance of that
agreement cannot be suspended. The only public remedy would be a request to
France to suspend fuel deliveries to Tarapur. But, as stated above, misuse of
CIRUS plutonium would not breach the Tarapur Agreement. However, deploying a
weapon in breach of the heavy water agreement would be a fundamental change in
U.S.-India nuclear relations, and would justify suspension or termination of

the Tarapur Agreement under the doctrine of rebus sic stantibus. That

doctrine is discussed more fully below. A termination for this reason would
be an event of default under the Tarapur loan, and would allow the United
States to accelerate payment of the 50 million dollars stil] outstanding. In
the face of a weapon deployment, France would, as delegee, cut off the fuel
supply. There would be no question of a United States "waiver" of its right
to object to a weapons deployment; the United States reaction to the “peaceful
nuclear device® in 1974, however mild, was not a reaction to a clearly
military deployment.

If India announced that it had deployed a weapon made with MAPP
plutonium, no agreement would be breached. However, there would still be a
fundamental change in circumstances, because our partner in cooperation would
have changed its character. India would now be committed to building nuclear
weapons. This change too would probably justify suspension or termination

under rebus sic stantibus. The United States would be bound to so contend,

because United States domestic law prohibits "exports™ to a non-nuclear weapon

state which deploys a nuclear weapon,]55 and, under the analysis presented

156 This would require the United

earlier, prohibits "cooperation” as well.
States to instruct its delegee to halt deliveries, since deliveries under the
Agreement are cooperation.

At this point 1t is necessary to discuss the doctrine of rebus sic
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stantibus. It is the equivalent, in international law, of the common law
principle which excuses performance of a contract because of unforeseen
circumstances. The doctrine finds its most authoritative expression in the
Vienna Convention on the Law of Treaties. Article 62 provides:

1. A fundamental change of circumstances which has
occurred with regard to those existing at the time of the
conclusion of a treaty, and which was not foreseen by the
parties, may not be invoked as a ground for terminating or
withdrawing from the treaty unless:

(a) the existence of those circumstances constituted
an essential basis of the consent of the parties
to be bound by the treaty; and

(b) the effect of the change is radically to
transform the extent of obligations still to be
performed under the treaty.

3. If, under the foregoing paragraphs, a party may invoke
a fundamental change of circumstances as a ground for
terminating or withdrawing from a treaty it may also invoke the
change as_a ground for suspending the operation of the
treaty.]57

The United States is not party to the Vienna Convention, but the State

Department has said that the Convention "is already recognized as the
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authoritative guide to current treaty law and practice." The

International Court of Justice has held the Convention to be a "codification
of existing customary law“]59 on rebus sic stantibus, but the Court has not

developed the doctrine beyond the Convention's definition.160 If India and

the United States were to go before the Court, the Court would apply the
definition in the Vienna Convention. The United States invoked rebus sic
stantibus in 1941 to suspend the International Load Lines Convention. Acting
Attorney General Francis Biddle found that "peacetime commerce and voyages
were assumed as the basis of the Convention," and since ten of the thirty-six
parties were at war and sixteen others were under occupation, "[cJlonditions

essential to the operations of the convention, and assumed as a basis for it,
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are in almost complete abeyance." Biddle concluded that the United States was

released from the Convention by the doctrine of rebus sic stantibus.]6]

Although international applications of the doctrine are skimpy, the common law
doctrine of unforeseen circumstances is well developed. The general principle
s this: when circumstances change radically from those assumed by the
parties as the basis for their agreement, and the change makes one party's
performance impossible, or so much more burdensome as to he fundamentally
different, then performance is excused unless the parties assumed the risk

162 How radical does the change have to be?

that the change might occur.
There are several "classic" cases. The owner of an opera house was excused
from a contract to let the house for a series of performances when the house

163 The fire made the

was destroyed by fire through no fault of the owner.
owner's performance impossible. But a shipping company was not excused from
its duty to take cargo from the United States to Iran at the original contract
price even thought the closing of the Suez Canal (because of its invasion in

164 The

1956 by Great Britain and France) required sailing around Africa.
performance was more burdensome, but not fundamentally different. The courts
also excuse performance when one party's basic purpose under the contract
would be frustrated. Persons who had contracted rooms at inflated prices to
view the coronpation procession of Edward VII were excused when Edward's

163 It was stil1l possible to

i11ness caused the procession to be cancelled.
use the rooms, but the basic purpose of the contract -- known to both parties
and reflected in the price -- was frustrated. 1In all these cases, the problem
is to allocate risks. The courts assume that parties inevitably take risks
under a contract -- that the price of grain will rise or fall, that goods will
be ready by a certain date -- but that they do not risk everything which might

occur. It would be possible to make the owner of the opera house pay damages
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for not having his house ready when he promised, and possible to tell the
disappointed renters of rooms that Pall Mall, though empty, was still there.
But such results would change the nature of these undertakings, in the sense
that risks would be imposed which were not foreseen, and which, under ordinary
expectations, would not be understood as included. 1In the coronation cases,
the court clearly assumed that the parties were not risking that the
procession would be cancelled. Both parties understood the essential purpose
to be viewing the procession.]66

How does this affect Tarapur? First, under Article 62 of the Vienna
Convention, a breach of the peaceful use pledge in the heavy water agreement
would be a "fundamental change of circumstances." By deploying a weapon,
India would have shown 3itself unwilling to abide by its commitment -- a
commitment the United States assumed India would keep at the time of the 1963
Agreement and throughout the period of nuclear cooperation -- and India would
have shown itself committed instead to making weapons from its civilian
nuclear program. The United States could not have foreseen such a breach at
the time of the 1963 Agreement, and the United States cannot fairly be
considered to have taken the risk of such a breach. India's explosion in
1974, though suspicious, was still not overtly military. In the words of
Article 62, the pledge of peaceful use "constituted an essential basis of the
consent of the parties to be bound. . . ." And failing to keep the pledge "is
radically to transform the extent of obligations still to be
performed. . . ." The pledge was essential to both the heavy water agreement
and the Agreement for Cooperation. Once the pledge is broken, the nature of
cooperation changes radically. As Attorney General Biddle pointed out,

cooperation in a civilian context is not the same as cooperation in a military

one., Without

V]

reliable pledge of peaceful use, the essential purpose of the
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United States -- to aid India in the peaceful use of nuclear energy -- can no
longer be achieved. The United States' purpose would be frustrated. Under
such circumstances, both Article 62 and the common law permit the United
States to suspend or terminate the Agreement for Cooperation. The United
States could do so through its delegee.

If India's weapon were made with MAPP plutonium, the case under
international law would be less clear. No pledge would be broken. The United
States could foresee, at the time of the 1963 Agreement, that India would
build unrestricted facilities. There was always the risk -- though
unappreciated at the time -- that India might use the facilities for weapons.
One cannot say the risk was wholly unforeseen. However, actually to deploy a
weapon still changes profoundly the conditions of cooperation. The change
from electricity to atomic bombs is sti1l "radical." The only thing more
radical is to make the change in violation of a pledge. But regardless of any
uncertainty under international law, the United States domestic law is still
clear. Section 129 of the Atomic Energy Act would require the United States
to cease cooperation as well as exports, and so require that France be
instructed to suspend performance.

If India deployed a weapon made from RAPP plutonium, India would violate
TIAEA safeguards and the peaceful use pledge to Canada and the USSR. It would
not violate any agreement with the United States. But, the United States

could suspend or cancel cooperation under rebus sic stantibus. 1India's breach

of safequards would be a fundamental change in circumstances, similar to
breach of the heavy water agreement discussed above. After such a deployment,
the United States could no longer rely upon India to keep its word on either
safequards or peaceful use. Section 129 of the Atomic Energy Act would
require the United States to halt cooperation through its de]egee.167
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2. India detonates a nuclear explosive device

India would say the device was peaceful. Section 129 of the Atomic
Energy Act would require an end to United States exports, and thus to
cooperation, regardless of India's characterization. The United States would
be required to instruct its delegee to end the fuel supply for Tarapur. Any

168 rhese

military aid to India would be cut off by the Symington Amendment.
statutes would apply regardless of the material India used in the device. If
India used CIRUS plutonium, the question whether India had breached the heavy
water agreement takes us back to the debate, discussed earlier, over what is a
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peaceful use. If India used Tarapur plutonium, India would violate the

promise it made in 1974 to devote Tarapur fuel "exclusively to the needs of

170 and would thus breach India's own view of

. [the Tarapur] Station,”
the Agreement for Cooperation. If India used MAPP plutonium, no agreement
would be breached. The United States would have only the argument that a
"peaceful nuclear device” is really a weapon, that a weapon fundamentally

changes the npature of cooperation, and that the United States should be

excused under rebus sic stantibus. The United States would also have this

argument if CIRUS plutonium were used. This position, T1ike the one discussed
above for a weapon deployment, does not point to a clear result under
international law. But United States domestic law would still require the
United States to suspend deliveries to Tarapur, and would authorize the United
States to terminate the Agreement for Cooperation and accelerate the Tarapur
loan.

In summary, the result is this: the United States could, under
international law, halt its delegee's fuel supply, and accelerate the Tarapur
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loan, if India deployed a weapon made with either CIRUS, RAPP, or Tarapur
plutonium. The same would be true if India breached safeguards at either RAPP
or Tarapur. The United States might have these remedies for a deployment with
MAPP plutonium, but this is less clear. If India exploded a nuclear device,
the United States would have these same remedies if RAPP or Tarapur plutonium
were used. If CIRUS or MAPP plutonium were used, the result is less clear;
the United States has no explicit promise from India not to use CIRUS
plutonium for nuclear explosives; i1t would be necessary to rely upon rebus sic
stantibus. However, regardless of uncertainties under international law,
United States domestic law would prohibit further deliveries to Tarapur if
India deployed a nuclear weapon or exploded a nuclear device regardless of the

material used.

3. India reprocesses without consent

This breaches the Agreement for Cooperation. It also gives India a stock
of separated plutonium which India says becomes unrestricted nine years from
now. The United States has not found (and need not and should not find) that
safeguards can be effectively applied to PREFRE. If India reprocesses anyway,
in breach of the Agreement, the United States has the same remedies as in "1
above for the deployment of a weapon. The United States could halt deliveries

and accelerate the loan.

d. Perpetuity: The Heart of the Matter

India says all rights end in 1993. The effects of this position have
already been described. The Tarapur reactors would have spent their lives
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making unrestricted plutonium. That plutonium could be extracted without
United States consent and transferred to anyone, or made into weapons which
could be transferred to anyone. No records would be kept; no one would know
when the plutonium was separated, how it was stored, whether it had been
stolen, or anything else about it. The United States would have created a
terrible precedent.

What can the United States do? First, there are certain legal rights.
By rejecting perpetuity, India has repudiated an obligation which India has
under a fair reading of the Agreement. In effect, India has declared that it
will not perform ﬁts obligation when the time comes. Such a repudiation is a
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present breach under established contract principles. Fach party to a

contract is entitled to reasonable assurance that the other will perform
obiligations when they come due.]72 When one party has reasonable grounds to
believe that the other may not perform, assurances can be demanded, and if
they are not forthcoming, performance can be suspended until they are
received.]73 In the words of the Uniform Commercial Code, neither party
should have "reasonable grounds for insecurity" about the performance of the
o‘cher.]74 In this case, India has said repeatedly that it does not and will
not recognize perpetuity for Tarapur fuel. This is a clear repudiation. It
gives the United States "reasonable grounds for insecurity,” and allows the
United States to suspend its performance under both the Uniform Commercial
Code and the Restatement (Second) of Contracts. The Restatement and the Code
are both compilations of ordinary contract principles; these same principies
apply to international contracts. Article 60 of Vienna Convention, for
example, provides that "A material breach of a bilateral treaty by one of the
parties entitles the other to invoke the breach as a ground for terminating

the treaty or suspending its operation in whole or in part," and provides
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further that "A material breach . . . consists in . . . a repudiation of the
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treaty not sanctioned by the present Convention. Article 2(1)

defines a treaty as "an international agreement concluded between States in
written form . . . whatever its particular designa’mon."]76 It follows from
these principles that the United States has the right to demand three specific
assurances from India. First, that India will never use the Tarapur reactors
or their fuel for any miiitary purpose; second, that India will never
reprocess Tarapur fuel without United States consent; and third, that India
will maintain safeguards on the Tarapur reactors and their fuel as long as

either is within India's jurisdiction.''’

These rights belong to the United
States under any plausible reading of the Agreement; the United States is
entitled to be assured that they will be observed. If the assurances are not
given when demanded, the United States has the right to declare the Agreement
breached, and to pursue the remedies described above. That is, to suspend the

delegee's performance and accelerate the Jloan. The United States would also

have this remedy under the doctrine of rebus sic stantibus. India's

repudiation would be a fundamental change in the circumstances essential to
peaceful cooperation, and would radically transform the United States'
obligation under the Agreement.

If the United States pursues this remedy, what are the risks? First,
India could stick to its denial of perpetuity. That would deny the rights
asserted by the United States, deny that the United States was entitled to
assurances, deny that the United States was entitled to suspend performance,
and cause India to claim that the United States itself had breached. Such a
breach, India would say, excuses India from further obligations. India could
reprocess, consider the plutonium free of safequards, and forget about
peaceful use. How would the United States respond? It would have the legal
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defenses mentioned above. It could offer, at the time of suspending its
performance, to go before the International Court. An opinion could probably

118 But

be had before the suspended deliveries had a critical effect.
Jurisdiction would be by consent, so India could refuse to adjudicate. If
India did refuse, the parties would be at loggerheads. Each would deny the
rights of the other and India must give in or face an end to the fuel supply.
Would France end the supply under such conditions? The French have agreed to

179 As delegee

abide by the United State's interpretation of the Agreement.
they are bound to do so. If the United States suspends its performance, and
orders France to stop delivery, and France continues, then France will have
abandoned its role as delegee. Further deliveries would not be under the
Agreement for Cooperation; they would be under a novation between France and
India. This would amount to a new, independent supply commitment by France.
However, under its adherence to the Muclear Suppliers Guidelines, France
cannot make such a commitment without requiring pursuit and perpetuity.]so
Neither can any other potential supplier of enriched uranium; all such
suppliers adhere to the Guide]ines.]a] Moreover, the Guidelines require
that, in the event of an

"i1legal termination or violation of IAEA safequards by a

recipient, suppliers should consult promptly . . . [and]

pending the early outcome of such consultations, suppliers

will not act in a manner that could prejudice any measure

that may be adopted by other suppliers concerning their

current contacts with that recipient." 82
So under the Guidelines, neither France nor any other supplier would be likely
to take over the fuel supply without perpetuity. Nor wou
"prejudice any measure" adopted by the United States. France would follow its
delegor's order, and other suppliers would stay out of the fight. 1India‘'s

choice would be limited: provide assurances or close Tarapur.
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Should the United States force such a choice? If the Indians are
truthful about what they will do in 1993, what can the United States look
forward to? Nine years from now the Indians will do what they wish with
U.S.-supplied spent fuel. Why continue to supply until then? So India will
have even more spent fuel? No one knows whether India will ever want
Tarapur's plutonium for bombs; even India may not know. Regardless of that,
however, India will sti1l have the plutonium. If the United States allows its
delegee to continue deliveries, there will simply be more plutonium than if
deliveries are stopped. Would the Indians close down Tarapur rather than give
in? Perhaps. If they did, they would probably reprocess the spent fuel and
stockpile the plutonium. But that is what they say they will do with it
anyway after 1993. Does it make a difference whether it is then or now? The
present United States policy is to allow supply to continue in the hope that
India will agree to perpetuity by 1993. Negotiations are now going on. But
what strategy does the United States have, if India doesn't agree? The worst
possible result would be for India to get deliveries up to 1993 and then
repudiate its obligations. India will have got its way cost-free, and shown
the world that the United States cannot enforce its agreements. The United
States must ask itself what Teverage it will have in 1993, when the last
shipment has been made. As long as the supply continues, India can simply
wait. If the United States allows things to drift along until 1993, the worst
possible outcome will be assured. If there are only two choices -- a showdown
now or a drift to 1993 -- the showdown seems better.

With the showdown, there is at least a chance that India will give in.
India may find electricity from Tarapur, and freedom from repaying 50 million
dollars immediately, more valuable than its strained reading of the
Agreement. When India could not operate RAPP without imports, India accepted
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safequards in perpetuity to get Russian heavy water. There is no reason to
think that, when faced with a similar choice, India would not accept
perpetuity in order to run Tarapur. If India prefers to close Tarapur now
rather than accept perpetuity, how likely will India be to accept perpetuity
in 1993, when the reactors will be closing anyway? As 1993 approaches, the
reactors approach the end of their useful 1ives, the loan balance falls, and
the cost of rejecting perpetuity becomes smaller and smaller. Time erodes the

United States' position.

e, Buying Back the fuel: A Compromise

Should the United States repurchase Tarapur's spent fuel, or the
piutonium made from 1t? With no plutonium or spent fuel Jeft in India, the
questions of safeguards and perpetuity disappear. This is a way around
disagreements. However, there are serious problems.

First, if the United States were to buy unreprocessed spent fuel
assemblies, there is the question of transportation. Spent fuel assemblies
are dangerous and must be shipped in protective casks weighing many tons. A
recent study has concluded that, because of a shortage of available ships and
shipping casks, and the limitations on the raiiroad from Tarapur to Bombay, it
would take great expense over many years to repatriate Tarapur's spent fuel
with existing techniques.m3 The study recommends a new concept in spent
fuel transportation which mightrovercome these shortages and 1imitations. But
the author's concept has not been tried, would require design and manufacture
of new handling equipment, would require Indian approval, and might eventually
require licensing review in the United States. It would require a strong
commitment on both sides to make it work.
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The second possibility is to buy only the plutonium. This avoids the
problem of transporting the giant casks needed to ship spent fuel assemblies.
But 1t would mean that India would be reprocessing U.S.-origin fuel under
conditions where safequards could not be effectively applied. It would also
establish a precedent for allowing national reprocessing in yet another
non-nuclear-weapon state, and one with a clear interest in weapons.
Nonetheless, this alternative might sti11 be possible if India agreed to
extraordinary precautions at PREFRE. United States inspectors could be on
duty throughout the plant continuously while Tarapur fuel was being
reprocessed; plutonium could be delivered to United States custody as soon as
available in separated form; it could be returned to the United States by air
under military protection; etc. One could imagine suitable arrangements.

However, there is a further problem attached to both of the above
solutions. That is the question of price. With respect to spent fuel
assemblies, how much is India going to pay the United States for taking away
India's high level nuclear waste? Or, is the United States going'to pay India
for the privilege of receiving a potentially valuable source of future
energy? Shipment and handling will be expensive, regardless of the method
used. Should the United States pay a high price just to get rid of the
problem? Unfortunately, the price paid to India will be a precedent for the
price demanded by others in similar situations. With respect to separated
plutonium, the price will also be a problem. The United States does not use
plutonium for commercial reactor fuel, and does not use civilian plutonium for
weapons. How much should the United States pay for plutonium it will not
use? Some amount, surely, in order to be rid of the problem. But will India
accept an amount which the United States will pay?

The final problem with repurchase is Indian consent. The Agreement for
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Cooperation permits the United States "first option" to purchase spent fuel or
plutonium from Tarapur "which is in excess of the need of the Government of
India for such material in its program for the peaceful uses of atomic

w184 If India does not want to sell, i1t can declare that it needs

energy.
Tarapur plutonium for use in its energy program. Thus, there would be no
"excess" for the United States to purchase.

What does one conclude about repurchase? It may or may not be feasible.
It depends upon practical and financial factors which are unknown. For this
solution to work the parties would have to want it to work, and would have to
decide that it is better than any other alternative. They may never reach

that point between now and 1993. Ffrom what is presently known, there is no

reason to assume that repurchase can save the situation.

V. CONCLUSION

The above analysis can be summarized as follows: Tarapur's spent fuel
contains enough plutonium to be significant, either in a weapons program, as
an export to third countries, or as a target for theft. This is true despite
the fact that India will soon have unrestricted plutonium available from
MAPP-1. The United States can stop Tarapur's plutonium from being reprocessed
because the United States can find in good faith that safequards cannot be
effectively applied to PREFRE. The United States should so find, because
reprocessing at PREFRE would abandon the concept of timely warning, abandon
the reprocessing time barrier, abandon the policy against allowing plutonium
to be stockpiled in a non-nuclear-weapon state, and remit the United States to
relying upon India's word, which has not been adequate in the past. India has
rejected perpetuity under the Agreement for Cooperation, but a fair reading of
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that Agreement makes perpetuity inherent in peaceful cooperation. India has
refused to adopt full-scope safequards, but the United States continues
uranium deliveries by a delegee, probably in violation of the NNPA. If India
reprocesses without consent, deploys a nuclear weapon, breaches safequards, or
continues to reject perpetuity, the United States can suspend performance by
its delegee, and, if assurances are not received, terminate the Agreement and
accelerate the Tarapur loan. This will be because India will have breached
the Agreement for Cooperation, or because India's conduct will have
fundamentally changed the circumstances of cooperation under rebus sic
stantibus, or because India has given the United States reasonable grounds for
insecurity about India's future performance.

These are the United States' rights and remedies. Which should it
pursue? They all have costs. If India reprocesses without consent, deploys a
weapon, or breaches safeguards, India will have imposed a cost on the United
States unilaterally. That is, there will be the cost to the United States of
seeing i1ts Agreement flouted. Any additional cost, which would come from
suspending performance, will be small compared to the cost in credibility of
not reacting to the breach. If India continues to reject perpetuity, and the
United States suspends performance until assurances are received, the cost is
the chance that India will declare the United States in breach. India might
reprocess the fuel, repudiate safeguards, and repudiate peaceful use. That
is, however, what India says will happen anyway in 1993. There is also a
possible benefit in suspending performance, which is that India might decide
to accept perpetuity rather than c¢lose Tarapur. The alternative to suspending
performance, which is to continue negotiations, also has a cost. The cost is
the risk that India will never agree to perpetuity. If India does not, the
Tarapur reactors will have spent their lives making unrestricted plutonium,
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and India will have proved that the United States cannot control its exports.
For perpetuity, the worst outcome is a drift to 1993. If that happens, India
will have flouted the Agreement at no cost to itself. The need to impose a
cost seems crucial. If the United States is unwilling to impose a cost on
India for Tarapur, how can the United States convince other suppliers to be
more strict with their recipients? By drifting to 1993, the United States
would lose credibility in all its nuclear trade relations.

Because time is weakening the United States' position, the United States
should take steps now to 1imit the period of drift. The sooner assurances are
demanded, the greater is the effect on the Tarapur reactors, and the greater
is India's incentive to find an accommodation. Setting a deadline for
assurances also sets an outside 1imit to the drift. With both parties seeking
to avoid a breach, the chances of accommodation are high. If there is no
accommodation, it appears better for the United States to impose a cost on

India, than to let India have its way by default.
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open. Donnelly and Miller, Nuclear Termination of U.S. Nuclear Cooperation

with India, Issue Brief No. 81087 (Congressional Research Service, June 23,

1983); Nucleonics Week 1 (Dec. 2, 1982).
113

Restatement (Second) Contracts § 318 (1979).

]]4Internationa1 Atomic Energy Agency, INFCIRC/254, Appendix:

Guidelines for Nuclear Transfers § 4, 1978, incorporating the durational

requirements of safeguards stated in IAEA Doc. No. GOV/1621 (1973).
115

NNPA, supra note 4, at § 306.

16piomic Energy Act of 1954, §§ 53, 123, 42 U.S.C. §§ 2073, 2153.

Was y.s.c. § 2073.

]]842 U.s.C. § 2153,

1945 y.s.c. § 2157,

120110 president signed the NNPA on March 10, 1978.

]2]42 U.s.C. § 2153c.

]22Sect10n 123 of the Act now requires that all agreements for
cooperation include full-scope safequards, pursuit, and perpetuity. 42 U.S.C.
§ 2153. 1India's Agreement for Cooperation was signed before the new § 123 was
enacted, and is not subject to the new criteria. Hence the need for
renegotiation.

1235 y.s.c. § 2153b.

1244 R. Rep. No. 587, 95th Cong., 1st Sess. 12 (Aug. 5, 1977). The
Senate version of § 128 actually became law; however, the House version of

12



§ 128 was substantially similar, so the intention of the House with respect to

§ 128 is as stated in the House Report.

12514 at 25.
12814, at 12.
12

7Bettauer, upra note 96, at 1125 states:

". . . the full-scope saféguards requirement mandates

termination after a stated time 1imit of U.S. cooperation

with those recipients that do not meet the requirement."
Mr. Bettauer is Assistant Legal Adviser for Nuclear Affairs, United States
Department of State. Id. at 1105.

12845 u.s.c. § 2153d.

]29Letter from Powell A. Moore, United States Department of State to

the Honorable Richard L. Ottinger, U.S5. House of Representatives (Jan. 27,
1983). 1India has also shown that it regards the Agreement as still in force.
In 1980 and 19871 India appiied for permission under the Agreement to export
spare parts for the Tarapur reactors. United States Nuclear Regulatory
Commission, Docket Nos. 1100012, 11002063, 11002071, 11002269, 11002284,
11002327. The applications are still pending, and are opposed by
intervenors. Petition of the Nuclear Control Institute, Federation of
American Scientists, Union of Concerned Scientists, Greenpeace, U.S.A., Energy
Research foundation, and Committee for a Sane Nuclear Policy for Leave to
Intervene and Request for Hearing (July 28, 1983). Resolutions pending in
Congress would prevent these exports unless India agreed to forego nuclear
~explosive devices, to accept perpetuity, and to assure the United States that
it is not engaged in a program to develop nuclear weapons. H.R. Con. Res.
156, 98th Cong., 1st Sess. (1983); S. Res. 198, 98th Cong., 1st Sess. (1983).
Also, pending amendments to the Export Administration Act of 1979 would

prevent these exports unless India agrees to full scope safeguards. S. 979,

73



98th Cong., 1st Sess. (1983).

130Statute of the International Court of Justice, Article 36;

Oppenheim, International Law: A Treatise, 58-59 (H. Lauterpacht 7th ed.

1952).

1311981-1982 1.C.J.Y.B. 71-72 (1982).

13219971-1982 1.C.J.Y.B. 92 (1982).

133

Interhandel (Switz. v. U.S.), 1959 I.C.J. 6; Gross, Bulgaria Invokes

the Connally Amendment, 56 Am. J. Int'l L. 357, 359 (1962).
134

Certain Norwegian Loans (Fr. v. U.S.), Judgment, 1957 I.C.J. 9.
Under the doctrine of reciprocity, "each party is entitled to invoke to its
benefit any relevant reservation appearing in its own declaration or in that

of the other party." 1 Rosenne, The Law and Practice of the International

Court 386 (1962).

]35Certa1n Norwegian Loans, id.

]36Aer1a1 Incident of July 27, 1955 (Isr. v. Bulgaria; U.S. v.

Bulgaria; U.K. v. Bulgaria), 1959 I.C.J. Pleadings. The United States
conceded Bulgaria's right to invoke the Connally Amendment through
reciprocity, but argued that the determination of domestic jurisdiction must
be made in "good faith." This impiied that the United States' own
determination -- made if the United States were being sued -- would be subject
to the Court's review. When the United States recognized the contradiction
between this argument and its earlier position in Interhandel, it withdrew the
arqument. Gross, supra note 133, at 371.

]37The arguments are presented in Gross, supra note 133, at 375-377.

The alternatives seem to be that: (1) the entire United States declaration of
acceptance could be invalid; (2) only the Connally Amendment itself is invalid

and the remainder of the declaration is preserved; (3) the Connally Amendment

14



is valid, which deprives the Court of the right to determine its own
Jurisdiction (and contradicts Article 36, § 6 of the Court's Statute); (4) the

Connally Amendment can be invoked only in good faith.

13SCertain Norwegian Loans, supra note 134.

]395tatute of the International Court of Justice, Art. 65, § 1.

]4OStatute of the International Atomic Energy Agency, Art. XVII B.,

3988 U.N.T.S. 4, 34 (1957); Authorization to the International Atomic Energy
Agency to Request Advisory Opinions of the International Court of Justice:
G.A. Res. 1146 (XII) (Nov. 14, 1957).

]4]2 Rosenne, supra note 134, at 708-709,

"2status of Eastern Carelia, 1923 P.C.1.J., ser. B, No. 5 28-29. See

also, Western Sahara, 1975 I1.C.J. 12.

]43Loan Agreement Between the President of India and the United States

of America (A.I.D. Loan No. 386-H-091) (Dec. 7, 1963) [hereinafter cited as

Loan Agreement]. The loan is discussed in R. Wohlstetter, supra note 1, at

82, and in Hart, supra note 9, at 39.

]44Office of Financial Management, Agency for International

Development, Status of Loan Agreements 65 (Sept. 30, 1983).

MSLoan‘Agreement, supra note 143, at § 103.1(d).
I46l§‘
]47Id., § 103.1(a). I am indebted to Leonard S. Spector, Senior

Associate, Carnegie Endowment for International Peace, for suggesting the

connection between the Tarapur loan and other loans to India.

]48AID can suspend disbursements if

“the Borrower shall have failed to pay when due any
interest, installment of principal, or other payment
required under any loan, guaranty, or other agreement
between the Borrower or any of its agencies and the
Government of the United States or any of its agencies."

15



AID, Standard Form Loan Provisions Annex, Section D.3(d3.

1914, at § 0.2(c).

]sostatus of Loan Agreements, supra note 144, at 72.
Bl at 72, 90.

152

Section 103.2(e) of the Tarapur loan makes any default under another
Toan to Indila a cause for suspension of disbursements under the Tarapur loan.
If other loans to India contained this same language, a breach of the
Agreement for Cooperation, which would be a default under the Tarapur loan,
would also be a default under all other loans to India. However, other loans
to India do not appear to contain this lanquage. In order for disbursements
to be suspended under these other loans, there would have to be a faillure to

repay the Tarapur loan, not simply a default under it.

]SBAID, Congressional Presentation for Fiscal Year 1984, Annex II,
Asia, 43.

1545

155N0 nuclear materals . . . shall be exported to --

(1) any non-nuclear-weapon state that is found by the
President to have, at any time after the effective date of

this section,
(A) detonated a nuclear explosive device; or

(B) terminated or abrogated IAEA safeguards; or
(C) materially violated an TALA safeguards agreement;

or
(D) engaged in activities involving . . . special

nuclear material and having direct significance for
the manufacture . . . of nuclear explosive
devices.

Atomic Energy Act of 1954 § 129; 42 U.S.C. § 2158.

]56_gg the text, supra, accompanying notes 115-129.

157y 1enna Convention on the Law of Treaties, U.N. Doc. A/CONF 39/27
(May 23, 1969). The Convention entered into force in 1980 upon accession by

thirty-five states. U.N. Doc. ST/LEG/SER.E/1 (1982).

1%



158p 6. Doc. L., 92d Cong. Tst Sess. 1 (1977).

159 sheries Jurisdiction Case, 1973 1.C.J. 1, 18.

]GOThe Court has applied the doctrine to two cases: Free Zones of
Upper Savoy and the District of Gex, 1932 P.C.I.J. ser. A/B, No. 46, and
Fisheries Jurisdiction Case, id. In neither did it significantly elaborate
the doctrine.

15740 0p. Att'y Gen. 119 (1941). The United States position was not
adjudicated. This appears to be the only instance in which the United States
has invoked the doctrine.

162566, e.q., Restatement (Second) Contracts §§ 261, 265 (1979).

163Tay1or v. Caldwell, 3 B. & S. 826, 32 L.J., Q.B. 164 (1863).

]64Transat1ant1c Finance Corp. v. United States, 363 F.2d 312 (D.C.
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. 1966). See also Restatement (Second) Contracts § 281, {1lustration 10
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Krell v. Henry, 2 K.B. 740 (1903).
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For a succinct discussion see Murray on Contracts, § 202 (1974).

]6/Section 129 also forbids cooperation with any non-nuclear weapon

state which abrogates IAEA safequards or materially violates an IAEA

safeguards agreement. Note 155, supra.

]68The Symington Amendment to the Foreign Assistance Act of 1961 in the

International Security Assistance Act of 1977, Pub. L. No. 95-92, 91 Stat. 620

(1977), 22 U.S.C. § 2429a.

}69§gg the text, supra, accompanying notes 32-39.

by
|

"letter of Sept. 17, 1974, supra note 54.

T7Tup repudiation is
(a) a statement by the obligor to the obligee indicating
that the obligor will commit a breach that would of itself
give the obligee a claim for damages for total
breach. . . .*"

11



Restatement (Second) Contracts § 250 (1979).

When either party repudiates the contract with respect to a
performance not yet due the loss of which will substantially
impair the value of the contract to the other, the aggrieved
party may

(a) for a commercially reasonable time await performance

by the repudiating party; or

(b) resort to any remedy for breach . . .; and

(c) in either case suspend his own performance.

Uniform Commercial Code § 2-610 (1978).

]72(1) Where reasonable grounds arise to believe that the
obligor will commit a breach by non-performance that
would of itself give the obligee a claim for damages
for total breach . . ., the obligee may demand
adequate assurance of due performance and may, if
reasonable, suspend any performance for which he has
not already received the agreed exchange until he
receives such assurance.

(2) The obligee may treat as a repudiation the obligor's
failure to provide within a reasonable time such
assurance of due performance as is adequate in the
circumstances of the particular case.

Restatement (Second) Contracts § 251 (1979).
173(1)

A contract for sale imposes an obligation on each
party that the other's expectation of receiving due
performance will not be impaired. When reasonable
grounds for insecurity arise with respect to the
performance of either party the other may in writing
demand adequate assurance of due performance and until
he receives such assurance may if commercially
reasonable suspend any performance for which he has
not already received the agreed return.

Uniform commercial Code § 2-609 (1978).

]74Uniform Commercial Code, id.

]75V1enna Convention on the taw of Treaties, supra note 157, Art. 60.
17814., at Art. 2(1).

177

India has argued that safequards do not apply to the Tarapur

reactors except through safeguards on fuel. Article VI of the Agreement,

which establishes safeguards, contains the following provision, which was

18



added at Indja's request:

The Government of India emphasizes, in contrast to the

position of the United States, that its agreement to the

provisions of this Article in relation to equipment or

devices transferred pursuant to this Agreement, has been

accorded in consideration of the fact that, as provided in

this Agreement, the Tarapur Atomic Power Station will be

operated on no other special nuclear material than that

furnished by the Government of the United States of

America . . . in consequence of which the provisions of

this Article in relation to equipment or devices in any

case ensue from the safeguards on fuel.
It is important to notice that this statement is only an editorial remark.
The operative language of Article VI gives the United States the right (in
Article VI B.1.) to review the design of any facility used to reprocess spent
fuel "produced in the Tarapur Atomic Power Station." This language catches
fuel furnished to Tarapur by non-U.S. suppiiers, and therefore means that the
reactors themselves are safeguarded. Articlie VI B.2., which requires a system
of records, is written the same way. It catches all material, by whatever
suppiier, "produced in the Tarapur Atomic Power Station." It is clear that
these operative provisions override India's editorial remark. Second, the
editorial remark pertains only to Article VI. It does not qualify the pledge
of peaceful use in Articlie VII, which expressly applies to any "material,
equipment or device transferred to the Government of India . . . ." So
Article VII clearly restricts the reactors, as well as the fuel, to peaceful
use. Finally, there 1s no connection between the remark and the right of the
United States to approve reprocessing under Article II. The remark was
directed only to safeguards under Article VI, and cannot be used to suggest
that reprocessing approval has any link to fuel supply. If anything, the
self-Timiting language of the remark is evidence that reprocessing control is
not linked to fuel supply.
]78§gg Last and Kiefer, supra note 18.
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]79A decision to cut off India's supply would probably require

affirmative action by France's Conseil de Politique Nucléaire Extérieure.

Personal communication with Bertrand Barré, supra note 112.

]SOINFCIRC/254, supra note 114, Guidelines at § 4.

18114, at §§ 1-6.

18214 . Guidelines at § 14.

]83T.D. Davies, A Logistic Concept for Return of Tarapur Spent Fuel

(Oct. 31, 1983). The possibility of repurchase was discussed in 1976 but
could not be worked out. See Edlow International Company, 5 NRC 1358, 1375,
1378 (19771).

]84Agreement for Cooperation, supra note &, Art. II F.
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